UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE

Oral Damocles, Justin Haller, Brett Halliday,

Rocco Russo, Joseph Everly, Everett Fields,

Jessica Gentry, Sarah Greendale, Vincent

Viner, Brittony Guillen, Latoya Young,

Suzanne Westcott, Michelle Welch, Deborah

Paraday, and Rachael Teras, on behalf of .

themselves and all others similarly situated, - Civil Case Number: 3:22-cv-00401

Plaintiffs, j
- JURY DEMAND
VS. '

Mitsubishi Motors North America, Inc.,

Defendant.

FIRST AMENDED CLASS ACTION COMPLAINT

For this First Amended Class Action Complaint, pursuant to Fed. R. Civ. P. 15(a)(2),
Plaintiffs Oral Damocles, Justin Haller, Brett Halliday, Rocco Russo, Joseph Everly, Everett
Fields, Jessica Gentry, Sarah Greendale, Vincent Viner, Brittony Guillen, Latoya Young, Suzanne
Westcott, Michelle Welch, Deborah Paraday, and Rachael Teras, by and through undersigned
counsel, pleading on their own behalf and on behalf of all others similarly situated, state as follows:

INTRODUCTION

1. Plaintiffs, Oral Damocles, Justin Haller, Brett Halliday, Rocco Russo, Joseph
Everly, Everett Fields, Jessica Gentry, Sarah Greendale, Vincent Viner, Brittony Guillen, Latoya
Young, Suzanne Westcott, Michelle Welch, Deborah Paraday, and Rachael Teras (“Plaintiffs”),
bring this lawsuit on behalf of themselves and a proposed class of past and present owners and

lessees of defective 2022 Mitsubishi Outlander vehicles (collectively, the “Class Vehicles™)
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marketed, distributed, sold, warranted, and serviced by Defendant Mitsubishi Motors North
America, Inc. (“Mitsubishi” or “Defendant”).

2. Plaintiffs and the Class were damaged because the Class Vehicles contain defective
hoods that flutter and bounce when driving.

3. At all relevant times, Mitsubishi knew that the Class Vehicles contain one or more
design and/or manufacturing defects that can cause the hoods to flutter and bounce when driving
(the “Hood Defect” or the “Defect”).

4, In March 2021, almost immediately after Mitsubishi began selling the Class
Vehicles and before any of the Plaintiffs purchased or leased their vehicles, Mitsubishi had already
performed an investigation into the Hood Defect and notified its dealerships, but not Class Vehicle
owners, that “[a] hood flutter may occur on 2022 Outlanders.”

5. Since at least July 2021 Class Vehicle owners have reported that their hoods flutter
when driving at various speeds, in windy conditions, or when driving over bumps. See, e.g.:

e NHTSA Complaint, July 21, 2021, ID No. 11421741: “l just bought a 2022
Mitsubishi Outlander and | noticed while driving on the highway around 60 to 70
MPH the hood is fluttering. 1 checked the hood just to make sure it was not
unlatched and it was secured but the hood continues to flutter looking like it wants
to open during highway driving.”

e NHTSA Complaint, July 31, 2021, ID No. 11427249: “The front hood is
structurally weak, causing flexing, bouncing, and fluttering. When driving over 55
mph, you feel as though the hood is going to open up while driving. It is a very
unsettling and unsafe feeling when driving on the highway. You feel as though the
hood is going to open up and smash against the windshield. When driving on
surface streets where there are bumps in the road, the hood moves a lot.”

e NHTSA Complaint, August 23, 2021, ID No. 11430174: “At 45mph and above the
hood flutters violently.”

e NHTSA Complaint, August 23, 2021, ID No. 11430120: “I have taken my SUV
for to updates in regaurds to repairing the hood that shakes and bounces. It moves
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6.

up and down when going down the road fast or slow. Its not only the wind that
causes this it is also bumps in the road. It oftem seams the hood will fly up and can
be pretty scarry. | fewel something needs to be done to help support the hood and
make it samefer. If it keeps moving metal fatigue could occure and cause a safety
issue that could lead to a death.” [All typos in original.]

NHTSA Complaint, September 7, 2021, ID No. 11431960: My 2022 Mitsubishi
Outlander hood vibrates during drives. The vibration starts when the car is moving
around 35 - 40 mph or more. | confirmed that it was properly closed, but it concerns
me because this repetitive movement may loosen the hood locking system during
any future drive. This problem may cause a potentially fatal accident.

The Hood Defect can, and often does, manifest immediately after Class Members

take ownership of the vehicles. Plaintiffs report experiencing the hood flutter shortly after

purchasing or leasing their vehicles, and in some instances have complained to dealers within days

of receiving the vehicle. Other owners likewise complain that they experienced the Hood Defect

ever since they purchased their vehicles:

NHTSA Complaint, November 26, 2021, ID No. 11441422: The vehicles hood
shakes and flutters when traveling above approximately 45mph and gets worse the
faster vehicle travels. | fear this is causing excess wear on the hood latch and the
hood will eventually fly up causing driver to be unable to see. Been like this since
new. Has been back go dealership twice with no fix.

NHTSA Complaint, January 3, 2022, ID No. 11445965: | purchased this vehicle on
12/24/2021. After purchasing and driving off the lot, | noticed a significant
amount of hood fluttering. Irrespective of the speed , the flutter is significant and
a distraction and can affect one driving safely.

NHTSA Complaint, January 3, 2022, ID No. 11445964: | purchased this vehicle on
12/24/2021. Today 01/03/2022 | was taking it to the dealership for a very severe
case of the hood fluttering and my forward collision warning came on for no
reason and began flashing and | got the message that the system is off.

NHTSA Complaint, January 14, 2022, ID No. 11447520: My vehicle hood is
shaking/fluttering as if it is not latched properly. I am concerned this may fly up
and cause an accident. |1 have had my vehicle less than a month.

3
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7.

Defendant admitted the existence of the Hood Defect as soon as the Class Vehicles

went on sale and issued multiple Technical Service Bulletins to its dealerships directing its

dealerships to perform various modifications and repairs to the hood in an attempt to correct the

Defect. However, each of these measures has failed to remedy the Hood Defect in Plaintiffs’ cars

and in other Class Members’ cars who continue to experience the defect following these inadequate

repair attempts:

8.

NHTSA Complaint, October 21, 2021, ID No. 11437717: The contact owns a 2022
Mitsubishi Outlander. The contact stated while driving approximately 45 MPH, the
hood started to vibrate abnormally. The contact was concerned that the hood would
open inadvertently. The vehicle was taken to a local dealer and was diagnosed
with needing weather-stripping to be replaced. The vehicle was not repaired.
The manufacturer was not informed of the failure. The failure mileage was
approximately 8.

NHTSA Complaint, December 6, 2021, ID No. 11442863: The hood flutters
violently while driving. The manufacturer has already issued a TSB to try to
fix the issue but it has not. There are hundreds if not thousands of complaints
online about this issue. I’m afraid that the hood may fly up while driving.

NHTSA Complaint, September 17, 2022, ID No. 11484953: “Two issues: 1: since
the purchase of the vehicle the hood would bounce up and down while on the
highway. The service team acknowledged this was a known issue and advised they
would resolve. It has been 3 month with no resolution.”

Moreover, since late 2021, Mitsubishi has directed its dealers to replace certain

Class Vehicles hoods with modified replacement hoods, but these efforts have likewise failed to

cure the defect because (1) Mitsubishi does not have enough replacement hoods available, and

thus Class Vehicle owners report that they have to wait months or longer for replacement hoods

while their vehicles remain unrepaired, and (2) those owners who have received the replacement

hoods report that their vehicles continued to experience the hood flutter thereafter. See, e.g.:

NHTSA Complaint, August 8, 2022, ID No. 11478296: “I have had this outlander
since Sept of 2021 and the hood flutter is awful. A few attempts of installing
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weatherstrips and no change. | had the whole hood replaced and it seems as if
the whole hood is even 10x worse. Its extremly distracting and can not be safe
with the amount of movement it has. This is a distraction and safety issue. No
change was made with the new hood. I’m going on a year with this vehicle and it’s
problem after problem. The worst one is the major hood bouncing. (Yes, the hood
is latched properly) it’s just getting worse week by week. | need an answer ASAP.
This is not normal and defiantly not safe at all! 1t’s a matter of time when that latch
gives and that hood comes up!”

0. Aside from not curing the hood flutter, the replacement hoods do not even match
the color of the rest of vehicle. Indeed, Mitsubishi dealers have third party body shops paint the
replacement hoods and warn customers that the replacement hoods “may not match your paint
exactly.” As a result, those Class Vehicle owners who have been given replacement hoods have
been required to sign paperwork agreeing that their replacement hood may be a different color,
and the vehicle’s value may decrease as a result. One Class Vehicle owner complained on March
31, 2022, “I signed a paper at dealership stating that after the hood replacement my cars value
might go down because of the painting that would be done outside of the factory.”? Another Class
Vehicle owner was required to sign a “Hood Flutter Repair Disclosure” form prior to getting a
replacement hood that stated, inter alia, that they “understand . . . an ‘exact’ [color] match may
not be possible.”

10. The Hood Defect poses a safety hazard to drivers because the bouncing and
fluttering of the hood causes the drivers to be distracted. Further, the drivers are concerned that
the hood may be getting unlatched and may open at any moment, and thus, the drivers’ attention

is drawn to the Defect, and away from other members of the motoring public, and/or pedestrians.

L https://www.facebook.com/groups/865252344420006/permalink/993881648223741/
2
https://www.facebook.com/groups/865252344420006/posts/1012886209656618/?comment _id=1013017239643515
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For example, the following owners complained to the NHTSA that the Hood Defect causes them

to be distracted, scared, and feeling unsafe:

NHTSA Complaint, October 21, 2021, ID No. 11437717: The contact owns a 2022
Mitsubishi Outlander. The contact stated while driving approximately 45 MPH, the
hood started to vibrate abnormally. The contact was concerned that the hood
would open inadvertently. The vehicle was taken to a local dealer and was
diagnosed with needing weather-stripping to be replaced. The vehicle was not
repaired. The manufacturer was not informed of the failure. The failure mileage
was approximately 8.

NHTSA Complaint, October 29, 2021, ID No. 11438620: At higher highway
speeds the hood gets air under it, causing the hood to “flutter” or “bounce”. At
higher speeds it looks like the hood could almost fly up. I feel very unsafe driving
with this, i’ve been told it can’t make my hood fly up, but i worry about it everytime
i drive.

NHTSA Complaint, November 2, 2021, ID No. 11439003: CAR ENGINE HOOD
SHAKES VIOLENTLY AT SPEEDS HIGHER THAN 45 MILES PER HOUR.
THE HIGHER THE SPEEND THE MORE IT SHAKES. MY WIFE IS AFRAID
TO DRIVE IT. MANY OTHER OWNERS ARE COMPLAINING OF SAME
ISSUE AND HAVE TAKEN OUTLANDER IN FOR SERVICE WITHOUT
FAVORORABLE RESULTS. ISSUE STILL PERSISTS. | WILL TAKE MY
OUTLANDER FOR SERVICE AS SOON AS | AM ABLE.

NHTSA Complaint, December 3, 2021, ID No. 11442597: When driving on
highway you the hood of the car fluttering and vibrating. It is very scary and |
always feel like the hood is coming off.

NHTSA Complaint, January 31, 2022, ID No. 11449500: Upon purchasing a
BRAND new 2022 vehicle you expect the vehicle to be in great shape with no
cosmetic issues nor issues under the hood well that wasn’t the case for me. | test
drove the vehicle locally and it was fine. After a couple weeks | needed to drive on
195 and when | got up close to 60MPH THE HOOD STARTED FLUTTERING
LIKE IT WAS ABOUT TO BLOW OFF! | was freaking out and swerved
because | was watching the hood praying f it wouldn’t fly off! My kids were in
the vehicle with me as well. I called and spoke with Mitsubishi and they offered a
temporary sealant that “could” stop the fluttering. It didn’t! I contacted them
immediately and informed them this has to be replaced or fixed correctly! I’ve been
going back and forth with the dealer and WellsFargo to cancel the loan and get my
money back! The dealer told me several times since 2021 November that the
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manufacturer should have a new hood within one month and it’s about to February
and it still isn’t fixed!

e NHTSA Complaint, February 13, 2022, ID No. 11451757: The Hood Flutters
violently while driving making it a constant distraction with the fear that the
hood will come loose and strike the windshield or fly off while driving

11. Had Plaintiffs and the Class Members known about the Hood Defect, they would
not have purchased the Class Vehicles, or would have paid substantially less for them.

12. Despite being notified of the Hood Defect from, among other things, pre-production
testing, numerous consumer complaints (complaints made directly to Mitsubishi and its dealers as
well as to NHTSA and on Mitsubishi enthusiast websites), warranty data, and dealership repair
orders, Defendant has not recalled the Class Vehicles to repair the Hood Defect, and has not offered
to all of its customers a suitable repair or non-defective replacement hood.

13. Mitsubishi knew of and concealed the Hood Defect that is contained in every Class
Vehicle, along with the attendant safety problems, from Plaintiffs and the other Class Members
both at the time of sale and repair, and thereafter.

14.  As aresult of their reliance on Defendant’s omissions and/or misrepresentations,
owners and/or lessees of the Class Vehicles have suffered ascertainable loss of money, property,
and/or loss in value of their Class Vehicles.

15. Plaintiffs have given Mitsubishi a reasonable opportunity to cure the Hood Defect,
but Mitsubishi has been unable to do so within a reasonable time.

16. Mitsubishi’s conduct constitutes fraudulent concealment and is in violation of the
Florida Deceptive and Unfair Trade Practices Act, F.S.A. 8 501.201, et seq., the Illinois Consumer
Fraud and Deceptive Business Practices Act, 815 ILCS 505, et seq., the Minnesota Consumer
Fraud Act, Minn. Stat. 8 325F.68, N.Y. Gen. Bus. Law § 349, the Texas Deceptive Practices Act,
Tex. Bus. & Com. Code § 17.41, et seq., the Colorado Consumer Protection Act, Colo. Rev. Stat.
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Ann. § 6-1-101, et seq., the Georgia Fair Business Practices Act, Ga. Code Ann. § 10-1-390, et
seq., the Maine Unfair Trade Practices Act, 5 M.R.S.A, 8 205-A, et seq., the North Carolina Unfair
and Deceptive Trade Practices Act, N.C. Gen. Stat. §75.1-1, the Ohio Consumer Sales Practices
Act, Ohio Rev. Code § 1345.01, et seq., the South Carolina Unfair Trade Practices Act, S.C. Code
Ann. § 39-5-10, et seq., the Washington Consumer Protection Act, Wash. Rev. Code Ann. § 19.86,
et seq., the West Virginia Consumer Credit and Protection Act, W. Va. Code Ann. § 46a-6-101, et
seq., and constitutes a breach of express and implied warranties and the Magnuson-Moss Warranty
Act.

17. Mitsubishi has and will continue to benefit from its unlawful conduct — by selling
more vehicles, at a higher price, and avoiding warranty obligations — while consumers are harmed
at the point of sale as their vehicles continue to suffer from the unremedied Hood Defect.

18. To remedy Mitsubishi’s unlawful conduct, Plaintiffs, on behalf of the proposed
class members, seek damages and restitution from Mitsubishi, as well as notification to class
members about the defect.

PARTIES

19. Plaintiff Oral Damocles (“Mr. Damocles” or “Plaintiff Damocles”), is an adult
individual residing in Naperville, Illinois.

20. Plaintiff Justin Haller (“Mr. Haller” or “Plaintiff Haller”) is an adult individual
residing in Star Prairie, Wisconsin.

21. Plaintiff Brett Halliday (“Mr. Halliday” or “Plaintiff Halliday”), is an adult
individual residing in Central Square, New York.

22, Plaintiff Rocco Russo (“Mr. Russo” or “Plaintiff Russo”) is an adult individual

residing in Lakeland, Florida.
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23. Plaintiff Joseph Everly (“Mr. Everly” or “Plaintiff Everly”) is an adult individual
residing in Grafton, West Virginia.

24. Plaintiff Everett Fields (“Mr. Fields” or “Plaintiff Fields”) is an adult individual
residing in Columbus, Ohio.

25. Plaintiff Jessica Gentry (“Ms. Gentry” or “Plaintiff Gentry”) is an adult individual
residing in Salado, Texas.

26. Plaintiff Sarah Greendale (“Ms. Greendale” or “Plaintiff Greendale”) is an adult
individual residing in Clinton, South Carolina.

27. Plaintiff Vincent Viner (“Mr. Viner” or “Plaintiff Viner”) is an adult individual
residing in Clinton, South Carolina.

28. Plaintiff Brittony Guillen (“Ms. Guillen” or “Plaintiff Guillen”) is an adult
individual residing in Frisco, Texas.

29. Plaintiff Latoya Young (“Ms. Young” or “Plaintiff Young”) is an adult individual
residing in Mooresville, North Carolina.

30. Plaintiff Suzanne Westcott (“Ms. Westcott” or “Plaintiff Westcott”) is an adult
individual residing in Cumming, Georgia.

31. Plaintiff Michelle Welch (“Ms. Welch” or “Plaintiff Welch”) is an adult individual
residing in Longview, Washington.

32. Plaintiff Deborah Paraday (“Ms. Paraday” or “Plaintiff Paraday”) is an adult
individual residing in Pueblo, Colorado.

33. Plaintiff Rachel Teras (“Ms. Teras” or “Plaintiff Teras”) is an adult individual

residing in Embden, Maine.
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34. Defendant Mitsubishi Motors North America, Inc. is a Tennessee corporation with
a principal place of business at 4031 Aspen Grove Drive, Franklin, Tennessee 37067.

35. Defendant Mitsubishi Motors North America, Inc., through its various entities,
designs, manufactures, markets, distributes, services, repairs, sells, and leases passenger vehicles,
including the Class Vehicles, nationwide. Defendant Mitsubishi Motors North America, Inc., is
the warrantor and distributor of the Class Vehicles in the United States.

JURISDICTION AND VENUE

36. This Court has subject matter jurisdiction over this action pursuant to 28 U.S.C. §
1332(d) of the Class Action Fairness Act of 2005 because: (i) there are 100 or more class members,
(ii) there is an aggregate amount in controversy exceeding $5,000,000, exclusive of interest and
costs, and (iii) there is minimal diversity because Plaintiffs and Class Members, and Mitsubishi
are citizens of different states.

37. This Court also has subject matter jurisdiction over this action pursuant to 28 U.S.C.
8 1331 because Plaintiffs present a claim under the federal Magnuson-Moss Warranty Act, 15
U.S.C. § 2301, et seq. As to the state law claims, this Court has supplemental jurisdiction pursuant
to 28 U.S.C. §1367.

38. Personal jurisdiction and venue are proper in this District as Mitsubishi’s principal
place of business is located within this District.

39. Mitsubishi distributes the defective vehicles in this judicial District, and receives
substantial compensation and profits from the sale and lease of the defective vehicles in this
judicial District, and it has and continues to conceal and make material omissions in this judicial

District, so as to subject it to personal jurisdiction in this judicial District.
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FACTUAL ALLEGTIONS APPLICABLE TO INDIVIDUAL PLAINTIFES

I.  Oral Damocles

40. On February 17, 2022, Mr. Damocles purchased a new 2022 Mitsubishi Outlander,
Vehicle Identification Number JA4J4TA85NZ035239, from Max Madsen Aurora Mitsubishi
(“Madsen”), an authorized Mitsubishi dealership located in Aurora, lllinois.

41. Passenger safety and reliability were important factors to Mr. Damocles’ decision
to purchase the vehicle. Prior to purchasing the 2022 Mitsubishi Outlander, Mr. Damocles
researched the vehicle by looking at the vehicle’s specifications and features. Based on
Mitsubishi’s representations, Mr. Damocles was led to believe that the 2022 Mitsubishi Outlander
was, among other things, a safe, reliable, and high-quality vehicle.

42. Further, prior to purchasing the vehicle, Mr. Damocles spoke with Madsen about
the vehicle and Madsen assured Mr. Damocles that the vehicle was accompanied by Mitsubishi’s
New Vehicle Limited Warranty.®> Madsen had an opportunity to disclose the existence of the Hood
Defect during these pre-sale interactions but failed to do so.

43. Despite Mr. Damocles’ research prior to purchasing the vehicle, neither Mitsubishi
nor the selling dealership ever disclosed at the time of purchase that the 2022 Mitsubishi Outlander

contained the Hood Defect. Indeed, Mitsubishi concealed this information from consumers, and

8 A copy of the New Vehicle Limited Warranty is available at
https://mcarsstatic.cachefly.net/pdf/owners/owners-manuals/2022-dg-warranty-manual.pdf  (last
visited November 3, 2022). The warranty provides, inter alia, that “all parts of this Vehicle
supplied by [Mitsubishi] (except batteries, adjustments required as a result of a manufacturing
deficiency, air conditioner refrigerant charge, tires and items listed under the headings “OTHERS”
and “WHAT IS NOT COVERED?”) are free from defects in materials or workmanship at the time
of delivery. If such a defect in materials or workmanship appears during the first 5 years or 60,000
odometer miles, whichever occurs first, the part will be repaired or replaced by any Authorized
Mitsubishi Motors Dealer or Authorized Service Center, using new or remanufactured Authorized
Mitsubishi Motors parts.
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Mr. Damocles was not aware of, and did not have any reason to anticipate, that his vehicle was
afflicted by the Hood Defect when he purchased the vehicle.

44, Mitsubishi’s omissions were material to Mr. Damocles. If Mitsubishi had
adequately disclosed these facts before Mr. Damocles purchased the vehicle, he would have
learned of the concealed information and would not have bought the vehicle or would have paid
less for it had he known the vehicle suffered from the Hood Defect.

45.  Almost immediately after taking delivery of his vehicle, Mr. Damocles’ vehicle
began suffering from the Hood Defect, and whenever Mr. Damocles drove the vehicle faster than
50 mph, the hood fluttered.

46. In March 2022, Mr. Damocles contacted Mitsubishi directly regarding the Hood
Defect, and in response, Mitsubishi directed Mr. Damocles to present his vehicle to a dealer.

47.  Thereafter, in March 2022, Mr. Damocles presented his vehicle to Madsen and
complained that his vehicle was experiencing the hood flutter.

48. In response, Madsen confirmed that it was aware of the Hood Defect
notwithstanding that it never mentioned the issue to Mr. Damocles prior to or at the time of the
vehicle purchase. The dealer then advised Mr. Damocles that based on its manufacture date, the
Mr. Damocles’ vehicle has a modified hood, and there were no additional repairs the dealer could
perform on his vehicle regarding the hood flutter even though the hood continued to flutter.

49, As a result of the Mr. Damocles vehicle’s un-repaired hood flutter, Mr. Damocles
avoids driving his vehicle at highway speeds.

50. On April 18, 2022, Mr. Damocles, through his counsel, sent a letter to Mitsubishi
advising that his vehicle suffered from the Hood Defect, and still had not been repaired despite

Mr. Damocles providing Mitsubishi a reasonable opportunity to cure the Hood Defect.
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51. Mr. Damocles ultimately sold his vehicle. At the time of sale Mr. Damocles’
vehicle remained unrepaired and still suffered from the Hood Defect.

52.  Atall times, Mr. Damocles has driven his vehicle in a foreseeable manner, and in
the manner in which it was intended to be used, notwithstanding the avoidance of highway speeds.

Il.  Justin Haller

53. On June 17, 2021, Mr. Haller purchased a new 2022 Mitsubishi Outlander, Vehicle
Identification Number JA4J4VA81NZ007837, from Inver Grove Mitsubishi (“Inver Grove”), an
authorized Mitsubishi dealership located in Inver Grove, Minnesota.

54, Passenger safety and reliability were important factors to Mr. Haller’s decision to
purchase the vehicle. Prior to purchasing the 2022 Mitsubishi Outlander, Mr. Haller researched
the vehicle by looking at the vehicle’s specifications and features listed in the Mitsubishi’s
brochure and on the 2022 Mitsubishi Outlander side window sticker. Based on Mitsubishi’s
representations, Mr. Haller was led to believe that the 2022 Mitsubishi Outlander was, among other
things, a safe, reliable, and high-quality vehicle.

55. Further, prior to purchasing the vehicle, Mr. Haller spoke with Inver Grove about
the vehicle and Inver Grove assured Mr. Haller that the vehicle was accompanied by Mitsubishi’s
New Vehicle Limited Warranty. Inver Grove had an opportunity to disclose the existence of the
Hood Defect during these pre-sale interactions but failed to do so.

56. Despite Mr. Haller’s research prior to purchasing the vehicle, neither Mitsubishi
nor the selling dealership ever disclosed at the time of purchase that the 2022 Mitsubishi Outlander
contained the Hood Defect. Indeed, Mitsubishi concealed this information from consumers, and
Mr. Haller was not aware of, and did not have any reason to anticipate, that his vehicle was afflicted

by the Hood Defect when he purchased the vehicle.
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57. Mitsubishi’s omissions were material to Mr. Haller. If Mitsubishi had adequately
disclosed these facts before Mr. Haller purchased the vehicle, he would have learned of the
concealed information and would not have bought the vehicle or would have paid less for it had
he known the vehicle suffered from the Hood Defect.

58. Shortly after purchasing the vehicle, Mr. Haller and his wife began noticing that
the vehicle’s hood fluttered, suffering from the Hood Defect.

59. OnJuly 9, 2021, Mr. Haller presented his vehicle to Inver Grove, complained about
the hood flutter, and sought a repair. In response, Inver Grove attempted a repair by replacing the
weather strips. However, Mr. Haller vehicle’s hood continued to flutter thereafter.

60. On February 18, 2022, Mr. Haller presented his vehicle to White Bear Mitsubishi
(“White Bear”), an authorized Mitsubishi dealership located in White Bear Lake, Minnesota. Mr.
Haller complained to White Bear that his vehicle continued to experience hood flutter. Inresponse,
the dealer observed the vehicle already had updated weather stripping and an adjusted latch, and
then determined the vehicle was eligible for a new hood.

61. On April 6, 2022, White Bear sent Mr. Haller’s vehicle to Heppner’s Auto Body
(“Heppner’s”), a third-party auto body shop located in Inver Grove Heights, Minnesota, and
directed Heppner’s to replace the vehicle’s hood. However, following the hood replacement the
Mr. Haller’s vehicle continued to experience hood flutter and shaking.

62. On April 19, 2022, Mr. Haller, through his counsel, sent a letter to Mitsubishi
advising that his vehicle suffered from the Hood Defect despite the prior repair attempts.

63. On April 26, 2022, Mr. Haller complained to White Bear that his vehicle’s hood
still fluttered. Thereafter, the vehicle was taken to Heppner’s who re-installed the weather stripping

on the replacement hood. However, Mr. Haller’s vehicle continues to experience the hood flutter.
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64. On May 11, 2022, a Mitsubishi district service representative inspected Mr.
Haller’s vehicle and confirmed it continues to experience hood flutter.

65. At all times, the Hood Defect caused Mr. Haller to feel unsafe driving his vehicle.
The Hood Defect is distracting to Mr. Haller and causes him to periodically look down at the hood
to ensure it will not come unlatched while driving. The Hood Defect caused Mr. Haller to change
how he drives where he attempts to avoid road conditions that would cause the hood to flutter.
Further, the passengers in the vehicle expressed to Mr. Haller how they are alarmed by the hood
fluttering which caused them to feel unsafe riding in the vehicle.

66.  Atall times, Mr. Haller has driven his vehicle in a foreseeable manner, and in the
manner in which it was intended to be used.

I11.  Brett Halliday

67. On May 14, 2021, Mr. Halliday purchased a new 2022 Mitsubishi Outlander,
Vehicle Identification Number JA4J4AUA88NZ005299, from Driver’s Village, an authorized
Mitsubishi dealership (hereinafter “Driver’s Village”), located in Cicero, New York.

68. Passenger safety and reliability were important factors to Mr. Halliday’s decision
to purchase the vehicle. Prior to purchasing the 2022 Mitsubishi Outlander, Mr. Halliday visited
Driver’s Village where he read Mitsubishi’s sticker affixed to that vehicle’s window that listed
such vehicle’s specifications and features. Based on Mitsubishi’s representations, Mr. Halliday
was led to believe that the 2022 Mitsubishi Outlander was, among other things, a safe, reliable,
and high-quality vehicle.

69. Further, prior to purchasing the vehicle, Mr. Halliday spoke with Driver’s Village

about the vehicle and Driver’s Village assured Mr. Halliday that the vehicle was accompanied by
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Mitsubishi’s New Vehicle Limited Warranty. Driver’s Village had an opportunity to disclose the
existence of the Hood Defect during these pre-sale interactions but failed to do so.

70. Despite Mr. Halliday’s research prior to purchasing the vehicle, neither Mitsubishi
nor the selling dealership ever disclosed at the time of purchase that the 2022 Mitsubishi Outlander
contained the Hood Defect. Indeed, Mitsubishi concealed this information from consumers, and
Mr. Halliday was not aware of, and did not have any reason to anticipate, that his vehicle was
afflicted by the Hood Defect when he purchased the vehicle.

71. Mitsubishi’s omissions were material to Mr. Halliday. If Mitsubishi had adequately
disclosed these facts before Mr. Halliday purchased the vehicle, he would have learned of the
concealed information and would not have bought the vehicle or would have paid less for it had
he known the vehicle suffered from the Hood Defect.

72. The day that Mr. Halliday took possession of his newly purchased vehicle, he and
his wife immediately began noticing that the vehicle’s hood fluttered and that it suffered from the
Hood Defect.

73. The Defect caused Mr. Halliday and his wife to feel unsafe and concerned about
whether the hood would become unlatched and fly open while driving and was a distraction
whenever he drove his car due to continually watching to see if the hood would come unlatched.

74.  Thereafter, Mr. Halliday presented his vehicle to Driver’s Village and complained
about the Hood Defect on or about August 23, 2021, November 22, 2021, and December 31, 2021.
On each occasion, Mr. Halliday was told that there were no available repairs regarding the hood

flutter.

16
Case 3:22-cv-00401 Document 31 Filed 11/28/22 Page 16 of 131 PagelD #: 193



75. On March 1, 2022, Mr. Halliday’s counsel sent a letter to Mitsubishi advising that
Mr. Halliday’s vehicle suffered from the Hood Defect and still had not been repaired despite prior
complaints and Mitsubishi’s reasonable opportunity for repair.

76. On March 21, 2022, Mr. Halliday presented his vehicle to Driver’s Village and
complained about the Hood Defect. In response, Driver’s Village replaced the vehicle’s hood and
sent the vehicle to a third-party body shop to complete the repair pursuant to TSB-21-42A-
011REV.

77. On March 29, 2022, Driver’s Village returned Mr. Halliday’s vehicle to Mr.
Halliday. Driver’s Village advised Mr. Halliday that Mitsubishi specifically contacted the
dealership and advised it to replace the hood in his vehicle because Mitsubishi had received the
March 1, 2022, demand letter from counsel.

78. However, Mr. Halliday vehicle’s hood has continued to flutter following the hood
replacement. Further, within days of the hood replacement, Mr. Halliday vehicle’s windshield
cracked.

79. Thereafter, Mr. Halliday has complained to Driver’s Village that his vehicle
continues to experience hood flutter, however, the dealership contends that the flutter is
purportedly “normal.”

80. Mr. Halliday’s vehicle still suffers from the Hood Defect.

81.  Atall times, Mr. Halliday has driven his vehicle in a foreseeable manner, and in the

manner in which it was intended to be used.
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IV. Rocco Russo

82. On July 16, 2021, Mr. Russo leased a new 2022 Mitsubishi Outlander, Vehicle
Identification Number JA4J3VA86NZ010607, from Jenkins Mitsubishi, an authorized Mitsubishi
dealership located in Lakeland, Florida (hereinafter “Jenkins Mitsubishi”).

83. Passenger safety and reliability were important factors to Mr. Russo’s decision to
lease the vehicle. Prior to leasing the 2022 Mitsubishi Outlander, Mr. Russo researched the vehicle
by looking at the vehicle’s specifications and features. Based on Mitsubishi’s representations, Mr.
Russo was led to believe that the 2022 Mitsubishi Outlander was, among other things, a safe,
reliable, and high-quality vehicle.

84. Further, prior to leasing the vehicle, Mr. Russo spoke with Jenkins Mitsubishi about
the vehicle and Jenkins Mitsubishi assured Mr. Russo that the vehicle was accompanied by
Mitsubishi’s New Vehicle Limited Warranty. Jenkins Mitsubishi had an opportunity to disclose
the existence of the Hood Defect during these pre-lease interactions but failed to do so.

85. Despite Mr. Russo’s research prior to leasing the vehicle, neither Mitsubishi nor
the selling dealership ever disclosed at the time of lease that the 2022 Mitsubishi Outlander
contained the Hood Defect. Indeed, Mitsubishi concealed this information from consumers, and
Mr. Russo was not aware of, and did not have any reason to anticipate, that his vehicle was afflicted
by the Hood Defect when he leased the vehicle.

86. Mitsubishi’s omissions were material to Mr. Russo. If Mitsubishi had adequately
disclosed these facts before Mr. Russo leased the vehicle, he would have learned of the concealed
information and would not have leased the vehicle or would have paid less for it had he known the

vehicle suffered from the Hood Defect.
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87. Shortly after leasing the vehicle, Mr. Russo’s vehicle began suffering from the
Hood Defect. When driving over 50 miles per hour Mr. Russo’s vehicle’s hood aggressively
fluttered, shook, and vibrated. Mr. Russo found the hood fluttering to be distracting and feared
that the hood would become detached from the rest of the vehicle. Moreover, Mr. Russo’s wife
refuses to drive Mr. Russo’s vehicle until the Hood Defect is repaired.

88. In or around December 2021, Mr. Russo contacted Mitsubishi regarding his
vehicle’s hood fluttering and was told that Mitsubishi was aware of the issue.

89. On February 17, 2022, Mr. Russo presented his vehicle to Jenkins Mitsubishi and
complained that his vehicle’s hood was shaking at highway speeds. In response, Jenkins Mitsubishi
acknowledged the issue and told Mr. Russo that it was already aware of the Hood Defect.
However, the dealership advised Mr. Russo that he would have to wait approximately eight (8)
months for a replacement hood before the dealership could attempt a repair.

90. Mr. Russo asked the Mitsubishi dealership to provide him with a loaner so that he
and his wife could have a reliable alternative means of transportation while they awaited the repair
attempt. The dealership refused to provide Mr. Russo with a loaner vehicle.

91. On March 4, 2022, Mr. Russo, through his counsel, sent a letter to Mitsubishi
advising that his vehicle suffered from the Hood Defect, and still had not been repaired despite
Mr. Russo providing Mitsubishi a reasonable opportunity to cure the Hood Defect.

92. Because Mitsubishi failed to repair the Hood Defect and refused to provide him
with an alternative mode of transportation while he awaited a repair, on April 5, 2022, Mr. Russo
purchased a second vehicle for himself and his wife to use.

93.  Atall times, Mr. Russo has driven his vehicle in a foreseeable manner and in the

manner in which it was intended to be used.
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V.  Joseph Everly

94. On November 23, 2021, Mr. Everly purchased a new 2022 Mitsubishi Outlander,
Vehicle Identification Number JA4JAUA87NZ039654, from Morgantown Mitsubishi, an
authorized Mitsubishi dealership located in Morgantown, West Virginia (hereinafter
“Morgantown Mitsubishi”).

95. Passenger safety and reliability were important factors to Mr. Everly’s decision to
lease the wvehicle. Prior to purchasing the 2022 Mitsubishi Outlander, Mr. Everly visited
Morgantown Mitsubishi where he read Mitsubishi’s sticker affixed to that vehicle’s window that
listed such vehicle’s specifications and features. Based on Mitsubishi’s representations, Mr. Everly
was led to believe that the 2022 Mitsubishi Outlander was, among other things, a safe, reliable,
and high-quality vehicle.

96. Further, prior to purchasing the vehicle, Mr. Everly spoke with Morgantown
Mitsubishi about the vehicle and Morgantown Mitsubishi assured Mr. Everly that the vehicle was
accompanied by Mitsubishi’s New Vehicle Limited Warranty. Morgantown Mitsubishi had an
opportunity to disclose the existence of the Hood Defect during these pre-lease interactions but
failed to do so.

97. Despite Mr. Everly’s research prior to purchasing the vehicle, neither Mitsubishi
nor the selling dealership ever disclosed at the time of purchase that the 2022 Mitsubishi Outlander
contained the Hood Defect. Indeed, Mitsubishi concealed this information from consumers, and
Mr. Everly was not aware of, and did not have any reason to anticipate, that his vehicle was
afflicted by the Hood Defect when he purchased the vehicle.

98. Mitsubishi’s omissions were material to Mr. Everly. If Mitsubishi had adequately

disclosed these facts before Mr. Everly purchased the vehicle, he would have learned of the
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concealed information and would not have purchased the vehicle or would have paid less for it
had he known the vehicle suffered from the Hood Defect.

99. Immediately after purchasing the vehicle, Mr. Everly’s vehicle began suffering
from the Hood Defect.

100. On December 6, 2021, Mr. Everly presented his vehicle to Morgantown Mitsubishi
complaining that the hood was flapping while driving down the interstate. Mr. Everly was
concerned that the hood was going to fly open while he was driving. In response, Morgantown
Mitsubishi adjusted the hood latch and rubber bumpers, but the same issue remained present.

101. On February 28, 2022, Mr. Everly again presented his vehicle to Morgantown
Mitsubishi and complained that his vehicle’s hood was flapping when driving 60 miles per hour.
In response, Morgantown Mitsubishi rescheduled Mr. Everly’s appointment to a later date.

102. On April 25, 2022, Mr. Everly, through his counsel, sent a letter to Mitsubishi
advising that his vehicle suffered from the Hood Defect and still had not been repaired despite Mr.
Everly providing Mitsubishi a reasonable opportunity to cure the Hood Defect.

103. OnJune 22, 2022, Mr. Everly presented his vehicle to Morgantown Mitsubishi and
complained again that his vehicle’s hood was flapping while driving at highway speeds. In
response, Morgantown Mitsubishi informed Mr. Everly that there was an updated service bulletin
for hood fluttering and that Morgantown Mitsubishi would be ordering a replacement hood and
weather strips.

104. To date, Mr. Everly’s vehicle continues to suffer from the Hood Defect.

105. The Hood Defect caused Mr. Everly to feel unsafe driving his vehicle. Specifically,
the fluttering hood is a distraction as it draws Mr. Everly’s attention to the hood out of concern

that it may fly up open while driving.
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106. At all times, Mr. Everly has driven his vehicle in a foreseeable manner and in the
manner in which it was intended to be used.
VI.  Everett Fields

107. On March 28, 2022, Mr. Fields purchased a new 2022 Mitsubishi Outlander,
Vehicle Identification Number JA4J3UA85NZ020538 from Ricart Mitsubishi, an authorized
Mitsubishi dealership located in Columbus, Ohio (hereinafter “Ricart Mitsubishi”).

108. Passenger safety and reliability were important factors to Mr. Fields’s decision to
purchase the vehicle. Prior to purchasing the 2022 Mitsubishi Outlander, Mr. Fields researched the
vehicle by visiting Ricart Mitsubishi where he read Mitsubishi’s sticker affixed to that vehicle’s
window that listed such vehicle’s specifications and features. Based on Mitsubishi’s
representations, Mr. Russo was led to believe that the 2022 Mitsubishi Outlander was, among other
things, a safe, reliable, and high-quality vehicle.

109. Further, prior to purchasing the vehicle, Mr. Fields spoke with Ricart Mitsubishi
about the vehicle and Ricart Mitsubishi assured Mr. Fields that the vehicle was accompanied by
Mitsubishi’s New Vehicle Limited Warranty. Ricart Mitsubishi had an opportunity to disclose the
existence of the Hood Defect during these pre-lease interactions but failed to do so.

110. Despite Mr. Fields’s research prior to purchasing the vehicle, neither Mitsubishi
nor the selling dealership ever disclosed at the time of sale that the 2022 Mitsubishi Outlander
contained the Hood Defect. Indeed, Mitsubishi concealed this information from consumers, and
Mr. Fields was not aware of, and did not have any reason to anticipate, that his vehicle was afflicted
by the Hood Defect when he leased the vehicle.

111.  Mitsubishi’s omissions were material to Mr. Fields. If Mitsubishi had adequately

disclosed these facts before Mr. Fields purchased the vehicle, he would have learned of the
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concealed information and would not have purchased the vehicle or would have paid less for it
had he known the vehicle suffered from the Hood Defect.

112. Mr. Fields experienced the Hood Defect in his vehicle soon after taking its delivery.
When driving on the freeway, the vehicle’s hood flopped up and down and fluttered and caused
Mr. Fields to be seriously concerned about safety.

113. On March 31, 2022, Mr. Fields contacted Ricart Mitsubishi and complained the
hood in his vehicle flopped up and down and fluttered when driving at freeway speeds. In response,
Ricart Mitsubishi told Mr. Fields there were a lot of people ahead of him in line for a replacement
hood and the dealership was unable to repair his car due to a shortage of replacement hoods.

114.  On April 8, 2022, Ricart Mitsubishi told Mr. Fields that it would place an order for
a replacement hood to address the Hood Defect in Mr. Fields’ vehicle, but it would take about 2-
3 months for a replacement hood to arrive.

115.  On April 20, 2022, Mr. Fields, through his counsel, sent a letter to Mitsubishi
advising that his vehicle suffered from the Hood Defect and still had not been repaired despite Mr.
Fields providing Mitsubishi a reasonable opportunity to cure the Hood Defect.

116. At all times, the Hood Defect caused Mr. Fields to feel unsafe driving his vehicle.
The Hood Defect is distracting to Mr. Fields and causes him to periodically look down at the hood
to ensure it will not come unlatched while driving. The Hood Defect caused Mr. Fields to change
how he drives where he attempts to avoid road conditions that would cause the hood to flutter.
Further, the passengers in the vehicle expressed to Mr. Fields how they are alarmed by the hood
fluttering which caused them to feel unsafe riding in the vehicle.

117. To date, Mitsubishi failed to replace the hood in Mr. Fields’ vehicle, and the vehicle

continues to suffer from the Hood Defect.
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118. At all times, Mr. Fields has driven his vehicle in a foreseeable manner and in the
manner in which it was intended to be used.
VIIl.  Jessica Gentry

119. On September 11, 2021, Ms. Gentry purchased a new 2022 Mitsubishi Outlander,
Vehicle Identification Number JA4J3UA80NZ022844, from Elder Mitsubishi, an authorized
Mitsubishi dealership located in Cedar Park, Texas (hereinafter “Elder Mitsubishi”).

120. Passenger safety and reliability were important factors to Ms. Gentry’s decision to
purchase the vehicle. Prior to purchase the 2022 Mitsubishi Outlander, Ms. Gentry researched the
vehicle by looking at the vehicle’s specifications and features on Mitsubishi’s website and in
Mitsubishi’s brochures. In addition, prior to purchasing the 2022 Mitsubishi Outlander, Ms. Gentry
visited Elder Mitsubishi where she read Mitsubishi’s sticker affixed to that vehicle’s window that
listed such vehicle’s specifications and features. Based on Mitsubishi’s representations, Ms.
Gentry was led to believe that the 2022 Mitsubishi Outlander was, among other things, a safe,
reliable, and high-quality vehicle.

121.  Further, prior to purchasing the vehicle, Ms. Gentry spoke with Elder Mitsubishi
about the vehicle and Elder Mitsubishi assured Ms. Gentry that the vehicle was accompanied by
Mitsubishi’s New Vehicle Limited Warranty. Elder Mitsubishi had an opportunity to disclose the
existence of the Hood Defect during these pre-purchase interactions but failed to do so.

122. Despite Ms. Gentry’s research prior to purchasing the vehicle, neither Mitsubishi
nor the selling dealership ever disclosed at the time of lease that the 2022 Mitsubishi Outlander
contained the Hood Defect. Indeed, Mitsubishi concealed this information from consumers, and
Ms. Gentry was not aware of, and did not have any reason to anticipate, that her vehicle was

afflicted by the Hood Defect when she purchased the vehicle.
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123.  Mitsubishi’s omissions were material to Ms. Gentry. If Mitsubishi had adequately
disclosed these facts before Ms. Gentry purchased the vehicle, he would have learned of the
concealed information and would not have purchased the vehicle or would have paid less for it
had she known the vehicle suffered from the Hood Defect.

124. In December of 2021, after experiencing the Hood Defect, Ms. Gentry presented
her vehicle to Elder Mitsubishi and complained that her vehicle experiences the Hood Defect. In
response, the dealership replaced the weather strip.

125. Ms. Gentry later informed the dealership that the Hood Defect was still present after
the weather strip repair. In response, the dealership ordered a replacement hood.

126. On March 23, 2022, Ms. Gentry presented her vehicle to Elder Mitsubishi for the
replacement hood but was informed the dealership could not replace the hood due to the
replacement hood being damaged. The dealership then ordered a second replacement hood and
informed Ms. Gentry it would come in in six (6) to eight (8) weeks.

127. On March 4, 2022, Ms. Gentry, through her counsel, sent a letter to Mitsubishi
advising that her vehicle suffered from the Hood Defect and still had not been repaired despite Ms.
Gentry providing Mitsubishi a reasonable opportunity to cure the Hood Defect.

128. In May 2022, Ms. Gentry presented her vehicle to Elder Mitsubishi for repair and
the dealer replaced the vehicle’s hood.

129. However, the repair attempt failed. Immediately after the hood replacement, Ms.
Gentry’s vehicle continued to experience the Hood Defect. In fact, following the replacement the
hood flutter worsened and the hood shifted and moved around when driving noticeably more than

prior to the hood replacement.
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130. In November 2022, Ms. Gentry complained to Elder Mitsubishi that her vehicle
still suffers from the Hood Defect. In response, the dealership told Ms. Gentry there was nothing
else it could do to repair the Hood Defect, as there was still no fix for the Hood Defect.

131. Ms. Gentry feels unsafe driving her vehicle, consistently concerned the hood would
come unlatched. Further, the fluttering of the hood draws Ms. Gentry’s attention and is a distraction
while driving. The Hood Defect causes Ms. Gentry to drive at lower speeds to minimize the hood
fluttering, shifting, and moving. Passengers in the vehicle often comment on the Hood Defect,
asking Ms. Gentry if her hood is indeed latched, if there is a fix, and if it is dangerous to ride in
her vehicle.

132. To date, Ms. Gentry’s vehicle continues to suffer from the Hood Defect.

133. At all times, Ms. Gentry has driven her vehicle in a foreseeable manner and in the
manner in which it was intended to be used.

VIIl.  Sarah Greendale and Vincent Viner

134.  On April 19, 2022, Ms. Greendale and Mr. Viner purchased a new 2022 Mitsubishi
Outlander, Vehicle Identification Number JA4J4UA89NZ063504, from Easley Mitsubishi, an
authorized Mitsubishi dealership located in Easley, South Carolina (hereinafter “Easley
Mitsubishi”).

135. Passenger safety and reliability were important factors to Ms. Greendale’s and Mr.
Viner’s decision to purchase the vehicle. Prior to purchasing the 2022 Mitsubishi Outlander, Ms.
Greendale and Mr. Viner researched the vehicle by looking at the vehicle’s specifications and
features on Mitsubishi’s website and Mitsubishi’s brochures. In addition, prior to purchasing the
2022 Mitsubishi Outlander, Ms. Greendale and Mr. Viner visited Easley Mitsubishi where they

read Mitsubishi’s sticker affixed to that vehicle’s window that listed such vehicle’s specifications
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and features. Based on Mitsubishi’s representations, Ms. Greendale and Mr. Viner were led to
believe that the 2022 Mitsubishi Outlander was, among other things, a safe, reliable, and high-
quality vehicle.

136. Further, prior to purchasing the vehicle, Ms. Greendale and Mr. Viner spoke with
Easley Mitsubishi about the vehicle and Easley Mitsubishi assured Ms. Greendale and Mr. Viner
that the vehicle was accompanied by Mitsubishi’s New Vehicle Limited Warranty. Easley
Mitsubishi had an opportunity to disclose the existence of the Hood Defect during these pre-
purchase interactions but failed to do so.

137. Despite Ms. Greendale’s and Mr. Viner’s research prior to purchasing the vehicle,
neither Mitsubishi nor the selling dealership ever disclosed at the time of purchase that the 2022
Mitsubishi Outlander contained the Hood Defect. Indeed, Mitsubishi concealed this information
from consumers, and Ms. Greendale and Mr. Viner were not aware of, and did not have any reason
to anticipate, that his vehicle was afflicted by the Hood Defect when they purchased the vehicle.

138.  Mitsubishi’s omissions were material to Ms. Greendale and Mr. Viner. If
Mitsubishi had adequately disclosed these facts before Ms. Greendale and Mr. Viner purchased
the vehicle, they would have learned of the concealed information and would not have purchased
the vehicle or would have paid less for it had they known the vehicle suffered from the Hood
Defect.

139.  On April 20, 2022, just one day following vehicle purchase, Ms. Greendale and Mr.
Viner contacted Easley Mitsubishi and complained that their vehicle experienced the Hood Defect
where the hood bounced and shook at highway speeds. In response, the dealership informed Ms.
Greendale and Mr. Viner that there were no open recalls and there was nothing it could do to fix

the Hood Defect.
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140. OnJuly 5, 2022, Ms. Greendale and Mr. Viner, through their counsel, sent a letter
to Mitsubishi advising that their vehicle suffered from the Hood Defect and still had not been
repaired despite Ms. Greendale and Mr. Viner providing Mitsubishi a reasonable opportunity to
cure the Hood Defect.

141.  On August 12, 2022, Ms. Greendale was driving with her children in her vehicle
when the hood popped open completely. Ms. Greendale pulled over to close the hood and when
she resumed driving, the hood popped open completely a second time.

142. Ms. Greendale immediately contacted Easley Mitsubishi and informed it that her
vehicle’s unrepaired Hood Defect caused the hood to pop open completely. In response, Easley
Mitsubishi provided Ms. Greendale with a temporary fix and informed Ms. Greendale that it
ordered a replacement hood.

143.  In October 2022, Easly Mitshubishi replaced the hood in Ms. Greendale’s and Mr.
Viner’s vehicle.

144.  Atall times, Ms. Greendale and Mr. Viner have driven their vehicle in a foreseeable
manner and in the manner in which it was intended to be used.

IX.  Brittony Guillen

145.  On February 7, 2022, Ms. Guillen purchased a new 2022 Mitsubishi Outlander,
Vehicle Identification Number JA4J4AUA8XNZ048672, from Don Herring Mitsubishi, an
authorized Mitsubishi dealership located in Plano, Texas (hereinafter “Don Herring Mitsubishi”).

146. Passenger safety and reliability were important factors to Ms. Guillen’s decision to
purchase the vehicle. Prior to purchasing the 2022 Mitsubishi Outlander, Ms. Guillen researched
the vehicle by looking at the vehicle’s specifications and features on Mitsubishi’s website and

Mitsubishi’s brochures. In addition, prior to purchasing the 2022 Mitsubishi Outlander, Ms.
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Guillen visited Don Herring Mitsubishi where she read Mitsubishi’s sticker affixed to that
vehicle’s window that listed such vehicle’s specifications and features. Based on Mitsubishi’s
representations, Ms. Guillen was led to believe that the 2022 Mitsubishi Outlander was, among
other things, a safe, reliable, and high-quality vehicle.

147.  Further, prior to purchasing the vehicle, Ms. Guillen spoke with Don Herring
Mitsubishi about the vehicle and Don Herring Mitsubishi assured Ms. Guillen that the vehicle was
accompanied by Mitsubishi’s New Vehicle Limited Warranty. Don Herring Mitsubishi had an
opportunity to disclose the existence of the Hood Defect during these pre-purchase interactions
but failed to do so.

148. Despite Ms. Guillen’s research prior to purchasing the vehicle, neither Mitsubishi
nor the selling dealership ever disclosed at the time of purchase that the 2022 Mitsubishi Outlander
contained the Hood Defect. Indeed, Mitsubishi concealed this information from consumers, and
Ms. Guillen was not aware of, and did not have any reason to anticipate, that her vehicle was
afflicted by the Hood Defect when she purchased the vehicle.

149.  Mitsubishi’s omissions were material to Ms. Guillen. If Mitsubishi had adequately
disclosed these facts before Ms. Guillen purchased the vehicle, she would have learned of the
concealed information and would not have purchased the vehicle or would have paid less for it
had she known the vehicle suffered from the Hood Defect.

150. One week after purchasing the vehicle, Ms. Guillen experienced the Hood Defect
and notified Don Herring Mitsubishi that her vehicle’s hood fluttered and shook when driving. In
response, Don Herring Mitsubishi told Ms. Guillen to not bring the vehicle to the dealership

because replacement hoods would not be available until March or April 2022.
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151.  On March 25, 2022, Ms. Guillen, through her counsel, sent a letter to Mitsubishi
advising that her vehicle suffered from the Hood Defect and still had not been repaired despite Ms.
Guillen providing Mitsubishi a reasonable opportunity to cure the Hood Defect.

152.  InJune 2022, once a replacement hood became available, Ms. Guillen brought her
vehicle to Don Herring Mitsubishi to have the hood replaced.

153. However, since her vehicle’s hood was replaced the vehicle continues to suffer
from the Hood Defect and the hood flutters.

154.  The fluttering of the hood distracts Ms. Guillen while driving and causes her to feel
unsafe.

155. At all times, Ms. Guillen has driven her vehicle in a foreseeable manner and in the
manner in which it was intended to be used.

X.  Latoya Young

156. On October 25, 2021, Ms. Young purchased a new 2022 Mitsubishi Outlander,
Vehicle Identification Number JA4J3UA85NZ024198, from Planet Mitsubishi, an authorized
Mitsubishi dealership located in Charlotte, North Carolina (hereinafter “Planet Mitsubishi’).

157. Passenger safety and reliability were important factors to Ms. Young’s decision to
purchase the vehicle. Prior to purchasing the 2022 Mitsubishi Outlander, Ms. Young researched
the vehicle by looking at the vehicle’s specifications and features on Mitsubishi’s website and
Mitsubishi’s brochures. In addition, prior to purchasing the 2022 Mitsubishi Outlander, Ms. Young
visited Planet Mitsubishi where she read Mitsubishi’s sticker affixed to that vehicle’s window that
listed such vehicle’s specifications and features. Based on Mitsubishi’s representations, Ms.
Young was led to believe that the 2022 Mitsubishi Outlander was, among other things, a safe,

reliable, and high-quality vehicle.
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158.  Further, prior to purchasing the vehicle, Ms. Young spoke with Planet Mitsubishi
about the vehicle and Planet Mitsubishi assured Ms. Young that the vehicle was accompanied by
Mitsubishi’s New Vehicle Limited Warranty. Planet Mitsubishi had an opportunity to disclose the
existence of the Hood Defect during these pre-purchase interactions but failed to do so.

159. Despite Ms. Young’s research prior to purchasing the vehicle, neither Mitsubishi
nor the selling dealership ever disclosed at the time of lease that the 2022 Mitsubishi Outlander
contained the Hood Defect. Indeed, Mitsubishi concealed this information from consumers, and
Ms. Young was not aware of, and did not have any reason to anticipate, that her vehicle was
afflicted by the Hood Defect when she purchased the vehicle.

160.  Mitsubishi’s omissions were material to Ms. Young. If Mitsubishi had adequately
disclosed these facts before Ms. Young purchased the vehicle, she would have learned of the
concealed information and would not have leased the vehicle or would have paid less for it had
she known the vehicle suffered from the Hood Defect.

161. On March 30, 2022, Ms. Young presented her vehicle to Planet Mitsubishi and
complained that her vehicle suffered from the Hood Defect where the hood fluttered and shook
and caused Ms. Young to be concerned that it would get unlatched while driving. In response, the
dealership tightened the latches of the hood and told Ms. Young it would order a replacement
hood.

162. On August 12, 2022, Ms. Young, through her counsel, sent a letter to Mitsubishi
advising that her vehicle suffered from the Hood Defect and still had not been repaired despite Ms.

Young providing Mitsubishi a reasonable opportunity to cure the Hood Defect.
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163. In September 2022, Ms. Young called Planet Mitsubishi and inquired into a status
of a replacement hood for her vehicle. In response, Planet Mitsubishi said a replacement hood for
her vehicle was still unavailable.

164. To date, Ms. Young’s vehicle continues to suffer from the Hood Defect.

165. Ms. Young feels unsafe while driving her vehicle, constantly worried and distracted
by the possibility the hood could fly up at any moment, where the hood flutters and shakes with
greater intensity as the vehicle’s speed increases. As such, Ms. Young attempts to avoid driving
her vehicle whenever possible due to the Hood Defect. Additionally, passengers who rose with
Ms. Young and witnessed the Hood Defect raised concerns about the safety of the vehicle.

166. At all times, Ms. Young has driven her vehicle in a foreseeable manner and in the
manner in which it was intended to be used.

XI.  Suzanne Westcott

167. On November 9, 2021, Ms. Westcott purchased a new 2022 Mitsubishi Outlander,
Vehicle Identification Number JA4J3VA89NZ028809, from Carriage Auto Group, an authorized
Mitsubishi dealership located in Gainesville, Georgia (hereinafter “Carriage Mitsubishi”).

168. Passenger safety and reliability were important factors to Ms. Westcott’s decision
to purchase the vehicle. Prior to leasing the 2022 Mitsubishi Outlander, Ms. Westcott researched
the vehicle by looking at the vehicle’s specifications and features on Mitsubishi’s website and
Mitsubishi’s brochures. In addition, prior to purchasing the 2022 Mitsubishi Outlander, Ms.
Westcott visited Carriage Mitsubishi where she read Mitsubishi’s sticker affixed to that vehicle’s
window that listed such vehicle’s specifications and features. Based on Mitsubishi’s
representations, Ms. Westcott was led to believe that the 2022 Mitsubishi Outlander was, among

other things, a safe, reliable, and high-quality vehicle.
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169. Further, prior to purchasing the vehicle, Ms. Westcott spoke with Carriage
Mitsubishi about the vehicle and Carriage Mitsubishi assured Ms. Westcott that the vehicle was
accompanied by Mitsubishi’s New Vehicle Limited Warranty. Carriage Mitsubishi had an
opportunity to disclose the existence of the Hood Defect during these pre-purchase interactions
but failed to do so.

170. Despite Ms. Westcott’s research prior to purchasing the vehicle, neither Mitsubishi
nor the selling dealership ever disclosed at the time of purchase that the 2022 Mitsubishi Outlander
contained the Hood Defect. Indeed, Mitsubishi concealed this information from consumers, and
Ms. Westcott was not aware of, and did not have any reason to anticipate, that her vehicle was
afflicted by the Hood Defect when she purchased the vehicle.

171.  Mitsubishi’s omissions were material to Ms. Westcott. If Mitsubishi had adequately
disclosed these facts before Ms. Westcott purchased the vehicle, she would have learned of the
concealed information and would not have purchased the vehicle or would have paid less for it
had she known the vehicle suffered from the Hood Defect.

172.  After purchasing the vehicle, Ms. Westcott experienced the Hood Defect where her
vehicle’s hood fluttered and shook, which caused Ms. Westcott to feel uneasy when driving her
vehicle. Ms. Westcott was consistently worried that the hood would fly up or come unlatched,
which was to her a distraction while driving. Due to the Hood Defect, Ms. Westcott once had to
interrupt her trip and rent another car due to passengers in her vehicle being too apprehensive about
the hood shaking and fluttering while driving.

173.  On April 8, 2022, Ms. Westcott presented her vehicle to Carriage Mitsubishi and
complained about the Hood Defect. In response, the dealership confirmed the presence of the hood

issue in her vehicle and told Ms. Westcott it they would order a replacement hood.
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174. Carriage Mitsubishi later called Ms. Westcott to inform her that the dealership
ordered a replacement hood but could not advise her on when it would come in for replacement.

175. On May 2, 2022, Ms. Westcott, through her counsel, sent a letter to Mitsubishi
advising that her vehicle suffered from the Hood Defect and still had not been repaired despite Ms.
Westcott providing Mitsubishi a reasonable opportunity to cure the Hood Defect

176. In August of 2022, Carriage Mitsubishi replaced the hood in Ms. Westcott’s
vehicle. However, even with a replacement hood, Ms. Westcott’s vehicle continues to experience
the Hood Defect.

177. At all times, Ms. Westcott has driven her vehicle in a foreseeable manner and in
the manner in which it was intended to be used.
XIl.  Michelle Welch

178.  On November 20, 2021, Ms. Welch purchased a new 2022 Mitsubishi Outlander,
Vehicle Identification Number JA4J4AUA80NZ037437, from Alan Webb Mitsubishi, an authorized
Mitsubishi dealership located in Vancouver, Washington (hereinafter “Alan Webb Mitsubishi”).

179. Passenger safety and reliability were important factors to Ms. Welch’s decision to
purchase the vehicle. Prior to purchasing the 2022 Mitsubishi Outlander, Ms. Welch researched
the vehicle by looking at the vehicle’s specifications and features on Mitsubishi’s website. In
addition, prior to purchasing the 2022 Mitsubishi Outlander, Ms. Welch visited Alan Webb
Mitsubishi where she read Mitsubishi’s sticker affixed to that vehicle’s window that listed such
vehicle’s specifications and features. Based on Mitsubishi’s representations, Ms. Welch was led
to believe that the 2022 Mitsubishi Outlander was, among other things, a safe, reliable, and high-

quality vehicle.
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180. Further, prior to purchasing the vehicle, Ms. Welch spoke with Alan Webb
Mitsubishi about the vehicle and Alan Webb Mitsubishi assured Ms. Welch that the vehicle was
accompanied by Mitsubishi’s New Vehicle Limited Warranty. Alan Webb Mitsubishi had an
opportunity to disclose the existence of the Hood Defect during these pre-purchase interactions
but failed to do so.

181. Despite Ms. Welch’s research prior to purchasing the vehicle, neither Mitsubishi
nor the selling dealership ever disclosed at the time of purchase that the 2022 Mitsubishi Outlander
contained the Hood Defect. Indeed, Mitsubishi concealed this information from consumers, and
Ms. Welch was not aware of, and did not have any reason to anticipate, that her vehicle was
afflicted by the Hood Defect when she leased the vehicle.

182.  Mitsubishi’s omissions were material to Ms. Welch. If Mitsubishi had adequately
disclosed these facts before Ms. Welch purchased the vehicle, she would have learned of the
concealed information and would not have purchased the vehicle or would have paid less for it
had she known the vehicle suffered from the Hood Defect.

183.  On April 21, 2022, Ms. Welch brought the vehicle to Alan Webb Mitsubishi and
complained that her vehicle suffered from the Hood Defect, where the vehicle’s hood shook and
fluttered when driving. In response, the dealership told Ms. Welch she would need a replacement
hood and the hood would be available sometime in May 2022.

184. In May 2022, Ms. Welch contacted Alan Webb Mitsubishi to inquire about the
status of the replacement hood. In response, Alan Webb Mitsubishi said it could not provide Ms.

Welch an update on a replacement hood.
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185. In June 2022, Ms. Welch again contacted Alan Webb Mitsubishi to inquire about
the status of the replacement hood. In response, Alan Webb Mitsubishi informed Ms. Welch the
replacement hood would be available in three (3) to four (4) months.

186. On June 28, 2022, Ms. Welch, through her counsel, sent a letter to Mitsubishi
advising that her vehicle suffered from the Hood Defect and still had not been repaired despite Ms.
Welch providing Mitsubishi a reasonable opportunity to cure the Hood Defect.

187. In September 2022, Ms. Welch presented her vehicle to Alan Webb Mitsubishi for
servicing. At that time, Alan Webb Mitsubishi informed Ms. Welch a replacement hood was
available and upon the replacement her vehicle would have to go to a body shop for painting, but
Alan Webb Mitsubishi was unable to give Ms. Welch a loaner vehicle. Additionally, Alan Webb
Mitsubishi said it could not promise painted hood would match the color of the vehicle. Ms. Welch
asked Alan Webb Mitsubishi to schedule her repair when a loaner vehicle would be made available
to her.

188. To date, Ms. Welch’s vehicle continues to suffer from the Hood Defect and Alan
Webb Mitsubishi has not contacted Ms. Welch to schedule her vehicle repair.

189. Atall times, Ms. Welch has driven her vehicle in a foreseeable manner and in the
manner in which it was intended to be used.

XIll.  Deborah Paraday

190. On June 29, 2021, Ms. Paraday leased a new 2022 Mitsubishi Outlander, Vehicle
Identification Number JA4J3UA84NZ006713, from Bob Penkhus Mitsubishi, an authorized
Mitsubishi dealership located in Colorado Springs, Colorado (hereinafter “Bob Penkhus

Mitsubishi”).
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191. Passenger safety and reliability were important factors to Ms. Paraday’s decision
to lease the vehicle. Prior to leasing the 2022 Mitsubishi Outlander, Ms. Paraday researched the
vehicle by looking at the vehicle’s specifications and features on Mitsubishi’s website and
Mitsubishi’s brochures. Based on Mitsubishi’s representations, Ms. Paraday was led to believe
that the 2022 Mitsubishi Outlander was, among other things, a safe, reliable, and high-quality
vehicle.

192.  Further, prior to leasing the vehicle, Ms. Paraday spoke with Bob Penkhus
Mitsubishi about the vehicle and Bob Penkhus Mitsubishi assured Ms. Paraday that the vehicle
was accompanied by Mitsubishi’s New Vehicle Limited Warranty. Bob Penkhus Mitsubishi had
an opportunity to disclose the existence of the Hood Defect during these pre-lease interactions but
failed to do so.

193. Despite Ms. Paraday’s research prior to leasing the vehicle, neither Mitsubishi nor
the selling dealership ever disclosed at the time of lease that the 2022 Mitsubishi Outlander
contained the Hood Defect. Indeed, Mitsubishi concealed this information from consumers, and
Ms. Paraday was not aware of, and did not have any reason to anticipate, that her vehicle was
afflicted by the Hood Defect when she leased the vehicle.

194.  Mitsubishi’s omissions were material to Ms. Paraday. If Mitsubishi had adequately
disclosed these facts before Ms. Paraday leased the vehicle she would have learned of the
concealed information and would not have leased the vehicle or would have paid less for it had
she known the vehicle suffered from the Hood Defect.

195. Ms. Paraday first experienced the Hood Defect shortly after taking delivery of her
vehicle, where the hood in her vehicle shook and fluttered which in turn caused her to feel unsafe.

Ms. Paraday would become distracted while driving, focused instead of the possibility of the hood
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flying up and impairing her vision. In addition, passengers who rode in the vehicle with Ms.
Paraday commented on the hood fluttering and expressed concern for Ms. Paraday’s safety.

196. On March 29, 2022, Ms. Paraday contacted Bob Penkhus Mitsubishi to complain
that her vehicle suffered from the Hood Defect. In response, the dealership acknowledged that the
hoods flutter, but told her that the dealership at that time was not doing anything to address the
Hood Defect.

197. On July 28, 2022, Ms. Paraday, through her counsel, sent a letter to Mitsubishi
advising that her vehicle suffered from the Hood Defect, and still had not been repaired despite
Ms. Paraday providing Mitsubishi a reasonable opportunity to cure the Hood Defect.

198. To date, Ms. Paraday’s vehicle continues to suffer from the Hood Defect with no
indication from Bob Penkhus Mitsubishi when the Hood Defect repair would be available.

199. Atall times, Ms. Paraday has driven her vehicle in a foreseeable manner and in the
manner in which it was intended to be used.

XIV. Rachael Teras

200. OnJuly 16, 2021, Ms. Teras purchased a new 2022 Mitsubishi Outlander, Vehicle
Identification Number JA4J4VA88NZ015756, from Cold Brook Saab-Mitsubishi, an authorized
Mitsubishi dealership located in Skowhegan, Maine (hereinafter “Cold Brook Mitsubishi’).

201. Passenger safety and reliability were important factors to Ms. Teras’ decision to
purchase the vehicle. Prior to purchasing the 2022 Mitsubishi Outlander, Ms. Teras researched the
vehicle. Based on Mitsubishi’s representations, Ms. Teras was led to believe that the 2022
Mitsubishi Outlander was, among other things, a safe, reliable, and high-quality vehicle.

202.  Further, prior to purchasing the vehicle, Ms. Teras spoke with Cold Brook

Mitsubishi about the vehicle and Cold Brook Mitsubishi assured Ms. Teras that the vehicle was
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accompanied by Mitsubishi’s New Vehicle Limited Warranty. Cold Brook Mitsubishi had an
opportunity to disclose the existence of the Hood Defect during these pre-purchase interactions
but failed to do so.

203. Despite Ms. Teras’ research prior to purchasing the vehicle, neither Mitsubishi nor
the selling dealership ever disclosed at the time of purchase that the 2022 Mitsubishi Outlander
contained the Hood Defect. Indeed, Mitsubishi concealed this information from consumers, and
Ms. Teras was not aware of, and did not have any reason to anticipate, that her vehicle was afflicted
by the Hood Defect when she purchased the vehicle.

204.  Mitsubishi’s omissions were material to Ms. Teras. If Mitsubishi had adequately
disclosed these facts before Ms. Teras purchased the vehicle, she would have learned of the
concealed information and would not have purchased the vehicle or would have paid less for it
had she known the vehicle suffered from the Hood Defect.

205. On March 25, 2022, Ms. Teras called Cold Brook Mitsubishi and complained that
her hood suffered from the Hood Defect, where her vehicle’s hood fluttered and shook when
driving. In response, the dealership informed Ms. Teras that it would order a replacement hood for
her vehicle, and that it would call Ms. Teras in the summer once a replacement hood arrives.

206. On April 25, 2022, Ms. Teras, through her counsel, sent a letter to Mitsubishi
advising that her vehicle suffered from the Hood Defect and still had not been repaired despite Ms.
Teras providing Mitsubishi a reasonable opportunity to cure the Hood Defect.

207.  In August 2022 Ms. Teras inquired with Cold Brook Mitsubishi about replacement
hood status. Cold Brook Mitsubishi responded there were still more than 50 car owners ahead of

Ms. Teras waiting for replacement hoods.
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208. To date, Cold Brook Mitsubishi failed to replace the hood in Ms. Teras’s vehicle,
and the vehicle continues to suffer from the Hood Defect.

209. The Hood Defect causes Ms. Teras to be concerned for her safety out of concern
whether hood is properly latched, with one passenger telling Ms. Teras to pull over to check
whether hood is latched. Further, the Hood Defect is a distraction to Ms. Teras while driving out
of a worry that fluttering of the hood would cause it to unlatch and fly open. As a result, Ms. Teras
has minimized, to the extent she can, her driving of the vehicle.

210. Atall times, Ms. Teras has driven her vehicle in a foreseeable manner and in the
manner in which it was intended to be used.

FACTUAL ALLEGATIONS

The Hood Defect

211. The Mitsubishi Outlander is a compact crossover SUV manufactured by Japanese
automaker Mitsubishi Motors.

212. Defendant Mitsubishi Motors North America, Inc. markets, distributes, sells,
warrants, and services the Mitsubishi Outlander.

213. In February 2021 Mitsubishi unveiled the fourth generation of its Outlander SUV,
as a 2022 model.

214.  Since then, Mitsubishi has sold thousands of model year 2022 Outlander vehicles.

215. The Class Vehicles (2022 Mitsubishi Outlander vehicles) suffer from the Hood
Defect. Specifically, as a result of the materials used and the way in which the Class Vehicles were
manufactured, built and assembled, the Class Vehicles’ hood flutters and bounces when driving at
various speeds, driving in windy conditions, or driving over bumps. The hood flutters and bounces

more violently as the vehicle’s speed increases.
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216. The Hood Defect presents a safety hazard that renders the Class Vehicles
unreasonably dangerous to consumers because the bouncing and fluttering of the hood causes the
drivers to be concerned that the hood may be getting unlatched, and may open at any moment, and
thus draws their attention to the Defect and away from the other vehicles or pedestrians.

217.  Further, upon information and belief, the fluttering of the hood causes sun rays to
reflect off the hood and into the driver’s line of sight, especially when the hood is wet after a rain,
thus inhibiting driver’s ability to observe surrounding vehicles and pedestrians when driving the
vehicle.

218. Inaddition, left unremedied the Hood Defect and related hood fluttering may cause
additional damage over time to the vehicle’s hood and other parts. For instance, one Class Vehicle
owner complained “[t]he hood flutter on our Outlander is pretty bad and I’ve started to notice that
there is [sic] linear dents on the hood.”

219. Further, upon information and belief, the unrepaired Hood Defect negatively
impacts the Class Vehicles’ aerodynamics, and results in a decline in the Class Vehicles’ fuel
economy.

220. Mitsubishi had and has a duty to fully disclose the true nature of the Hood Defect
to Class Vehicles owners (a) because the Hood Defect poses an unreasonable safety hazard and
prevents the Class Vehicles from providing safe and reliable transportation, and (b) because
Mitsubishi had and has exclusive knowledge or access to material facts about the Class Vehicles’
hood that were and are not known to, or reasonably discoverable, by Plaintiffs and the other Class
Members. However, Mitsubishi failed to disclose the Hood Defect to its customers prior to their

purchase or lease of the Class Vehicles. Because the hoods in each Class Vehicle are defective,

4 See https://www.facebook.com/groups/865252344420006/permalink/958639518414621/
41

Case 3:22-cv-00401 Document 31 Filed 11/28/22 Page 41 of 131 PagelD #: 218


https://www.facebook.com/groups/865252344420006/permalink/958639518414621/

each Class Vehicles’ hood should be repaired by Mitsubishi free of charge, regardless of whether
the hood is exhibiting fluttering or not.

Mitsubishi’s Knowledge of the Hood Defect

221. Mitsubishi became aware of the Hood Defect before the Class Vehicles went on
sale in February 2021 through sources not available to Plaintiffs and Class Members, including,
but not limited to, pre-production testing, pre-production design failure mode and analysis data,
production design failure mode and analysis data, early consumer complaints made exclusively to
Mitsubishi’s network of dealers and directly to Mitsubishi, aggregate warranty data compiled from
Mitsubishi’s network of dealers, testing conducted by Mitsubishi in response to consumer
complaints, and repair order and parts data received by Mitsubishi from Mitsubishi’s network of
dealers.

222. During the pre-release process of designing, manufacturing, engineering, and
testing the Class Vehicles which would necessarily have taken place prior to February 2021,
Mitsubishi, directly and/or through its agents or affiliated companies in the supply chain,
necessarily would have gained comprehensive and exclusive knowledge about the Class Vehicles’
hoods: the types and properties of materials used to make them and/or parts and components
responsible for securing the hoods, including their durability and whether those materials would
weaken over time regardless of wear and use; the basic engineering principles behind their
construction; the forces and stresses the hoods and/or parts and components responsible for
securing the hoods would face; when and how the hoods and/or parts and components responsible
for securing the hoods would fail to operate as intended; the passage of time, and environmental

factors.
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223.  An adequate pre-release analysis of the design, engineering, and manufacture of the
hoods and surrounding parts and components used for the Class Vehicles would have revealed to
Mitsubishi that the hoods were insufficiently secured when operating the vehicle. Thus, during the
pre-release design stage of the Class Vehicles, Mitsubishi would have known that the hood and/or
parts and components responsible for securing the hood chosen for the Class Vehicles were
defective, fluttered, shook, and vibrated, and thus, prevented the Class Vehicles from providing
safe and reliable transportation, and would pose a safety risk to owners/lessees and the motoring
public.

224.  Upon information and belief, Mitsubishi also would have known about the Hood
Defect because of the higher than expected number of warranty repair claims submitted to
Mitsubishi by its dealers, which should have alerted Mitsubishi that these parts or components
were defective. Upon information and belief, Mitsubishi service centers submit to Mitsubishi
claims to be reimbursed for repairs they performed under Mitsubishi’s warranties. Therefore,
Mitsubishi would have detailed and accurate data regarding the number and frequency of repairs
performed that involved the hood and/or parts and components responsible for securing the hood.
The ongoing reimbursement for repairs that involved the hood and/or parts and components
responsible for securing the hood was known to Mitsubishi, and would have alerted Mitsubishi
that its hoods were defective, fluttered and vibrated, were not properly secured, and posed a safety
risk early on. Given that the Hood Defect manifests shortly after Class Vehicle owners begin
driving the vehicles, Mitsubishi became aware of such complaints and warranty repair claims
immediately after it began selling the Class vehicles.

225. Mitsubishi also knew about the Hood Defect because numerous consumer

complaints regarding hoods fluttering were made directly to Mitsubishi. The large number of
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complaints, and the consistency of their descriptions of hoods fluttering alerted Mitsubishi to this
serious Defect affecting the Class Vehicles. The full universe of complaints made directly to
Mitsubishi about the Hood Defect is information presently in the exclusive custody and control of
Mitsubishi, and is not yet available to Plaintiffs prior to discovery. However, upon information
and belief, many Class Vehicle owners complained directly to Mitsubishi, and Mitsubishi
dealerships and service centers, about the repeated incidents of hoods fluttering in their Class
Vehicles.

226. Further, by March 2021 Mitsubishi began issuing bulletins to its dealerships
acknowledging that the Class Vehicles suffer from the Hood Defect and proposing (inadequate)
repair attempts and thus sometime prior to March 2021 Mitsubishi had already learned of and
performed an investigation regarding the Hood Defect.

Mitsubishi’s Technical Service Bulletins Showing Knowledge of the Hood Defect

227. Mitsubishi began investigating the Hood Defect as soon as the Class Vehicles went
on sale, if not earlier (e.g., following the pre-release testing that revealed the Hood Defect to
Mitsubishi).

228. In March 2021 - one month after Mitsubishi began selling the Class Vehicles —
Mitsubishi issued a Technical Service Bulletin (“TSB”) to its dealers No. TSB-21-42A-001. The
TSB applied to all U.S. 2022 Outlander vehicles.

229. Inthat TSB Mitsubishi advised its dealerships:

A hood flutter may occur on 2022 Outlanders. This is caused by improper
Hood Latch and Bumper height alignment.

The Hood Latch and Bumper Height must be adjusted to resolve this
condition. Please refer to the procedure below.

230. The TSB provided instructions for the dealerships to perform the hood latch
adjustment and hood bumper rubber adjustment, and stated that if “an affected vehicle is reported
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with the described condition,” the dealer shall “diagnose the condition, repair as described in this
bulletin and submit a normal warranty claim” to Mitsubishi.

231. Thus, in its March 2021 TSB Mitsubishi admitted the Class Vehicles may suffer
from the Hood Defect and instructed its dealers to adjust the hood latch and bumper heights to
correct the Defect.

232.  Moreover, Mitsubishi’s inclusion of all Class Vehicles in this TSB establishes that
prior to Match 2021 Mitsubishi had already begun investigating hood issues in the Class Vehicles
and determined that such vehicles required repairs based on sources not available to the general
public or Plaintiffs, such as pre-release testing and early vehicle owner complaints made shortly
after Mitsubishi began selling the Class Vehicles.

233.  However, the repair attempts proposed in TSB-21-42A-001 failed to resolve the
Hood Defect.

234. Thus, on April 16, 2021, Mitsubishi issued a notice to its service and parts managers
entitled “2022 Outlander Hood Flutter Adjustment Special Customer Satisfaction Campaign.” As
its purpose, the notice said:

Please use the following procedure on all 2022 Outlander vehicles
(EXCLUDING ES MODELS) - currently in your inventory and those that
will be arriving at your dealership in April - to install countermeasure
weather-strips to resolve a hood flutter centered around air intrusion to the
engine compartment. This procedure is in addition to TSB-21-42A-001 and
will ensure that the wind intrusion is minimized.

One set of parts will be automatically shipped for each vehicle currently in
your inventory and anticipated shipments (EXCLUDING ES MODELYS)
received in April.

235. Thus, in this April 2021 notice, Mitsubishi recognized that air intrusion causes the

Class Vehicles’ hoods to flutter and introduced a proposed countermeasure in addition to
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performing adjustments per TSB-21-42A-001, to replace three weather-strips that attach to the
hood.

236. Mitsubishi thereafter issued a revised bulletin to its dealerships, TSB-21-42A-
001REV, on April 23, 2021, “to provide a clean point for the Hood Latch Adjustments.”

237. Inaddition, TSB-21-42A-001REV now stated that hood flutter may occur only on
certain 2022 Outlanders produced prior to March 25, 2021.

238.  Accordingly, prior to the release of the above notice on April 16, 2021 and revised
bulletin on April 23, 2021, Mitsubishi had already determined that Class Vehicles’ uniform hoods
suffers from the Hood Defect and require repair. Upon information and belief, by early 2021,
Mitsubishi had already received enough Hood Defect complaints from Class Vehicle owners such
that Mitsubishi identified the Hood Defect as a trend and determined that owners were complaining
about the issue to such a degree that Mitsubishi needed to begin the lengthy process of preparing
and ultimately releasing a notice and a revised technical service bulletin to its dealers.

239. Despite its knowledge of the Hood Defect and apparent inability to fix it, Mitsubishi
has continued selling and leasing vehicles with the Hood Defect without disclosing the same to
Class Vehicle owners and to new Class Vehicles purchasers or lessees.

240. On June 3, 2021, Mitsubishi issued a second revision to TSB-21-42A-001, TSB-
21-42A-001REV2, which also claimed that the Hood Defect was limited to vehicles produced
prior to March 25, 2021.

241. However, less than three weeks later on June 22, 2021, Mitsubishi issued TSB-21-
42A-005, entitled “Hood Flutter,” where Mitsubishi acknowledged that Class Vehicles produced

up until May 12, 2021 suffer from the Hood Defect and needed repairs.
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242. Further, in TSB-21-42A-005 Mitsubishi advised that “Countermeasure front end
and grill side (both LH/RH sides) weather strips with internal padding have been incorporated into
production as of May 2021, to minimize the hood flutter.” (emphasis supplied). Mitsubishi thus
admitted that the proposed counter measures merely minimized but did not resolve the Hood
Defect.

243. Moreover, rather than issue a recall, Mitsubishi’s TSB-21-42A-005 instructed the
dealers to perform Hood Defect repairs “on a customer complaint basis only.”

244.  Hence, prior to the release of the above bulletin on June 22, 2021, Mitsubishi had
determined that Class Vehicles’ uniform hoods continued to suffer from the Hood Defect and
required repair. Upon information and belief, months before Mitsubishi released the above bulletin
it had already received enough additional Hood Defect complaints from Class Vehicle owners
such that Mitsubishi acknowledged the Hood Defect has not been resolved and determined that
owners were complaining about the issue to such a degree that Mitsubishi needed to begin the
months-long process of preparing and ultimately releasing a new technical service bulletin to its
dealers.

245. Despite its knowledge of the Hood Defect and apparent inability to fix it, Mitsubishi
continued selling and leasing vehicles with the Hood Defect without disclosing the same to Class
Vehicle owners and to new Class Vehicles purchasers or lessees. Indeed, Plaintiffs purchased or
leased their vehicles in May 2021 and thereafter and were not made aware of the Hood Defect by
the selling dealership or Mitsubishi at or before the time of sale or lease.

246.  On November 19, 2021, Mitsubishi issued a notice to its dealers entitled “Assembly
method change for Hood, Front Weather Strip, & Grill.” The stated purpose was “For vehicles that

may continue to exhibit hood fluttering, the hood should be replaced with a new hood where
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reinforcement has been added (65100WO060P or 65100W080P). A change in the weather strip from
a full clip style attachment to a new style which requires installation over the front lip of the hood,
has also been made. The new weather strip (65820W010P or 65820W020P) should be installed
prior to re-installation of the grill (from original hood).”

247. Thus, Mitsubishi acknowledged that Class Vehicles that had received its prior
proposed repair attempts and *“countermeasures” continued to experience the Hood Defect
thereafter.

248. On December 22, 2021, Mitsubishi issued TSB-21-42A-011, entitled “Modified
Hood For Hood Flutter - 2022 Outlander,” which applied to all 2022 Outlander vehicles and
instructed dealers to install a new modified and allegedly reinforced hood. It provided different
instructions based on whether the vehicle was built after March 25, 2021, May 12, 2021 or
November 11, 2021.

249. However, in a letter issued to dealers on the same day, December 22, 2021,
Mitsubishi notified its dealerships that “there is an extremely limited number of new hoods
currently available.”

250. As a result of the “extremely limited number of new hoods currently available,”
Class Vehicle owners continued to complain that they were not given replacement hoods following
the December 2021 TSB. For instance, one Class Vehicle owner complained on January 19, 2022
that they “had taken the vehicle to the dealer on multiple occasions [regarding the Hood Defect]
and was recently informed that it would take approximately 4 to 5 months before the hood could

be replaced.” (NHTSA Complaint, January 19, 2022, ID No. 11448069). Likewise, on January

25, 2022 another Class Vehicle owner complained that she had already notified the manufacturer

and dealer and was told that “a new hood would be ordered however, there was no arrival date
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available” and “[t]he vehicle had yet to be repaired.” (NHTSA Complaint, January 25, 2022, 1D

No. 11448824). And on January 31, 2022 another owner complained that “[t]he dealer told me

several times since 2021 November that the manufacturer should have a new hood within one

month and it’s about to February and it still isn’t fixed!” (NHTSA Complaint, January 31, 2022,

ID No. 11449500).

251. To date — nearly a year later — Class Vehicle owners continue to complain about
their inability to get replacement hoods and months-long waits. For example, Plaintiffs Russo,
Everly, Fields, Young, Welch, and Paraday are still awaiting a replacement hood. Other Class
Vehicle owners have made similar complaints For instance, one Class Vehicle owner posted on an
Outlander Facebook group on March 31, 2022, “They told me 9 month wait for my hood. It's been
3. They have no updates as of last week™ Another owner complained on April 22, 2022, “I have
been waiting over 1 year now for the replacement hood! Constant run around from dealership and
mitsubishi! I live in a rural area and drive gravel roads and 2 lane hwys a lot. Anytime a farm semi
passes me it about gives me a heart attack with how much my hood flys up! The constant flutter
gives me horrible anxiety and makes me question the integrity of my outlander!”® And in
September 2022, a Class Vehicle owner continued to complain that it had already “been 3 month

with no resolution.” (NHTSA Complaint, September 17, 2022, ID No. 11484953).

252.  On January 14, 2022, Mitsubishi issued a Technical Information Notice to its
dealerships regarding TSB-21-42A-011. The notice stated that “vehicles produced after

11/11/2021 have the reinforced hood installed on the production line and do not require hood

5
https://www.facebook.com/groups/865252344420006/posts/1012886209656618/?comment_id=1012907942987778
6

https://www.facebook.com/groups/865252344420006/posts/1000599497551956/?comment_id=1027147178230521
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replacement or the other previously released TSB’s. This new hood with the added reinforcement
has essentially eliminated the flutter condition. These vehicles are now arriving at your dealerships
so please be aware of this clean point.” Thus, Mitsubishi acknowledged that the purportedly
“reinforced” hood did not entirely eliminate the Hood Defect but, even in Mitsubishi’s own telling,
only “essentially eliminated the flutter condition.”

253.  The Notice further acknowledged that “customer[s]” may continue to “express[ ] a
hood flutter concern on a 2022 Qutlander built after 11/11/2021” but instructed dealers to “not
replace the hood” and instead attempt a repair following a separate procedure.

254. Class Vehicle owners — including those with vehicles manufactured after
November 2021 such as Plaintiffs Damocles, Fields and Greendale — continue to complain that
they experienced the Hood Defect with the “reinforced” hoods. See, e.g.:

e NHTSA Complaint, February 28, 2022, ID No. 11454462: The hood on my 2022
Mitsubishi Outlander SE AWD shakes at speeds 50 mph and higher. My Outlander was
produced in November 2021. The hood shakes so violently that | am afraid it might fly
open

e NHTSA Complaint, June 1, 2022, ID No. 11467053: “The hood of the vehicle vibrates
and lifts while driving, especially at higher speeds, causing alarm to driver and
passengers. The dealership did not disclose the known issue when we purchased and
was subsequently contacted within days of purchasing regarding the problem. We
presented personally and was told rather than replacing the latch and seals like some
dealers, our entire hood would be replaced as the manufacturer suggested. It took
multiple unanswered calls to ascertain the status so the vehicle could be dropped off,
ultimately we had to visit in-person to sort it out due to short staffing. After having
the vehicle for 19 days to replace the hood, the new one has been painted twice as
a result of defects in workmanship (paint) and is still experiencing the vibration
and lift while driving. The dealership has requested we return the vehicle for further
evaluation of the new hood’s issues.”

e NHTSA Complaint, August 8, 2022, ID No. 11478296: “I have had this outlander since
Sept of 2021 and the hood flutter is awful. A few attempts of installing weatherstrips
and no change. | had the whole hood replaced and it seems as if the whole hood is
even 10x worse. Its extremly distracting and can not be safe with the amount of
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movement it has. This is a distraction and safety issue. No change was made with
the new hood. I’m going on a year with this vehicle and it’s problem after problem.
The worst one is the major hood bouncing. (Yes, the hood is latched properly) it’s just
getting worse week by week. | need an answer ASAP. This is not normal and defiantly
not safe at all! It’s a matter of time when that latch gives and that hood comes up!”

255.  Moreover, replacement hoods are painted by third parties and dealers have warned
Class Vehicle owners that the replacement hood may be painted a different color that does not
match the rest of the vehicle, as Alan Webb Mitsubishi told Plaintiff Welch. For instance, one
Class Vehicle complained on March 1, 2022, “Mitsubishi is recommending replacing the whole
hood. The dealers will get the new hood & will need to paint it to match your car. The service
manager said it may not match your paint exactly so you may want to think about moving ahead
with that option. So frustrating. They tried fixing it twice and mine still flutters.”’

256. Further, those Class Vehicle owners who have gotten their hoods replaced report
that they have been required by Mitsubishi dealers to sign paperwork agreeing that their vehicle’s
replacement hoods may be painted a different color than the rest of the vehicle, and may decrease
their vehicle’s value as a result. For instance, one Class Vehicle owner wrote on March 31, 2022,
“l signed a paper at dealership stating that after the hood replacement my cars value might go down
because of the painting that would be done outside of the factory.”® Another Class Vehicle owner
was required to sign a “Hood Flutter Repair Disclosure” form prior to getting a replacement hood
that stated, inter alia, that they “understand that every effort possible will be made to match the

new hood’s color to the color of my vehicle based on factory specifications but an ‘exact’ match

7 https://www.facebook.com/groups/865252344420006/permalink/993881648223741/
8
https://www.facebook.com/groups/865252344420006/posts/1012886209656618/?comment_id=1013017239643515
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may not be possible. In some cases, it may require the fenders to be blended to better match the
new paint.”

257.  Accordingly, not only has Mitsubishi been unable to remedy the Hood Defect, but
it also acknowledges that its repair attempts may further reduce the value of the vehicles.

The NHTSA Complaints and Online Discussions of the Hood Defect

258.  Mitsubishi monitors customers’ complaints made to the National Highway Traffic
Safety Administration (“NHTSA?”). Federal law requires automakers like Mitsubishi to be in close
contact with NHTSA regarding potential auto defects, including imposing a legal requirement
(backed by criminal penalties) compelling the confidential disclosure of defects and related data
by automakers to NHTSA, including field reports, customer complaints, and warranty data. See
TREAD Act, Pub. L. No. 106-414, 114 Stat.1800 (2000)

259. Automakers also have a legal obligation to identify and report emerging safety-
related defects to NHTSA under the Early Warning Reporting Requirements. 1d. Similarly,
automakers monitor NHTSA databases for consumer complaints regarding their automobiles as
part of their ongoing obligation to identify potential defects in their vehicles, including safety-
related defects. Id. Thus, Mitsubishi knew or should have known of the many complaints about
the Hood Defect logged by NHTSA ODI, and the content, consistency, and large number of those
complaints alerted, or should have alerted, Mitsubishi to the Hood Defect.

260. Indeed, complaints concerning the Hood Defect are one of the most common
complaint topic amongst NHTSA complaints regarding the Class Vehicles. Upon information and
belief, thousands of purchasers and lessees of the Class Vehicles have experienced the Hood
Defect. The below example complaints concerning 2022 Mitsubishi Outlander vehicles were filed

by consumers with the NHTSA and posted on the Internet, documenting the Hood Defect is
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widespread and dangerous. Upon information and belief, Mitsubishi actively monitored the
postings during the relevant time period and that Mitsubishi has known about the defect at all

relevant times:

e NHTSA Complaint, July 21, 2021, ID No. 11421741: | just bought a 2022 Mitsubishi
Outlander and I noticed while driving on the highway around 60 to 70 MPH the hood
is fluttering. | checked the hood just to make sure it was not unlatched and it was
secured but the hood continues to flutter looking like it wants to open during highway
driving.

e NHTSA Complaint, July 31, 2021, ID No. 11427249: The front hood is structurally
weak, causing flexing, bouncing, and fluttering. When driving over 55 mph, you feel
as though the hood is going to open up while driving. It is a very unsettling and unsafe
feeling when driving on the highway. You feel as though the hood is going to open up
and smash against the windshield. When driving on surface streets where there are
bumps in the road, the hood moves a lot.

e NHTSA Complaint, August 23, 2021, ID No. 11430174: At 45 mph and above the
hood flutters violently.

e NHTSA Complaint, August 23, 2021, ID No. 11430120: | have taken my SUV for to
updates in regaurds to repairing the hood that shakes and bounces. It moves up and
down when going down the road fast or slow. Its not only the wind that causes this it
is also bumps in the road. It oftem seams the hood will fly up and can be pretty scarry.
| fewel something needs to be done to help support the hood and make it samefer. If it
keeps moving metal fatigue could occure and cause a safety issue that could lead to a
death. [Typos in original}.

e NHTSA Complaint, August 25, 2021, ID No. 11430424: Hood raises and flutters at
speeds greater than 60 miles per hour. It has been taken to the dealership to be fixed
and the issue continues.

e NHTSA Complaint, September 7, 2021, ID No. 11431960: My 2022 Mitsubishi
Outlander hood vibrates during drives. The vibration starts when the car is moving
around 35 - 40 mph or more. | confirmed that it was properly closed, but it concerns
me because this repetitive movement may loosen the hood locking system during any
future drive. This problem may cause a potentially fatal accident.

e NHTSA Complaint, September 11, 2021, ID No. 11432608: Has significant hood
movement at speeds over 50 mph.
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e NHTSA Complaint, October 18, 2021, ID No. 11437269: Going down the highway
and the hood start to look like it's coming off the car.

e NHTSA Complaint, October 19, 2021, ID No. 11437314: The contact owns a 2022
Mitsubishi Outlander. The contact stated while driving 50 MPH, she saw that the hood
was slightly opening and closing. The contact stated no warning light was illuminated.
The contact took the vehicle to the local dealer, where it was diagnosed with needing
the hood latch to be adjusted. The vehicle was repaired but continued to experience
failure. The contact took the vehicle back for the second time to the local dealer, where
it was diagnosed with needing the hood to be filled with epoxy. The vehicle was
repaired but continued to experience failure. The contact took the vehicle back for a
third time to the local dealer, where it was diagnosed with needing the windshield guard
to be added to the hood. The vehicle was repaired but continued to experience failure.
The contact took the vehicle back for the fourth time to the local dealer but the vehicle
was not diagnosed or repaired. The manufacturer had been informed of the failure. The
failure mileage was approximately 430.

e NHTSA Complaint, October 21, 2021, ID No. 11437717: The contact owns a 2022
Mitsubishi Outlander. The contact stated while driving approximately 45 MPH, the
hood started to vibrate abnormally. The contact was concerned that the hood would
open inadvertently. The vehicle was taken to a local dealer and was diagnosed with
needing weather-stripping to be replaced. The vehicle was not repaired. The
manufacturer was not informed of the failure. The failure mileage was approximately
8.

e NHTSA Complaint, October 23, 2021, ID No. 11437923: The hood shakes during
operation of the vehicle. It seems to be latched but it seems like it is going to open at
anytime driving at higher speeds.

e NHTSA Complaint, October 29, 2021, ID No. 11438620: At higher highway speeds
the hood gets air under it, causing the hood to “flutter” or “bounce”. At higher speeds
it looks like the hood could almost fly up. | feel very unsafe driving with this, i’ve been
told it can’t make my hood fly up, but i worry about it everytime i drive.

e NHTSA Complaint, October 31, 2021, ID No. 11438815: Hood has a flutter when
reaching certain speeds and hitting bumps.

e NHTSA Complaint, November 2, 2021, ID No. 11439003: CAR ENGINE HOOD
SHAKES VIOLENTLY AT SPEEDS HIGHER THAN 45 MILES PER HOUR. THE
HIGHER THE SPEEND THE MORE IT SHAKES. MY WIFE IS AFRAID TO
DRIVE IT. MANY OTHER OWNERS ARE COMPLAINING OF SAME ISSUE
AND HAVE TAKEN OUTLANDER IN FOR SERVICE WITHOUT
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FAVORORABLE RESULTS. ISSUE STILL PERSISTS. | WILL TAKE MY
OUTLANDER FOR SERVICE AS SOON AS | AM ABLE.

e NHTSA Complaint, November 6, 2021, ID No. 11439558: Good morning. Mitsubishi
attempted fix at my hood flutter recall in July 2021 and problem still active. Hood
bounces and flutters and is very distracting. There is no permanent fix at this time. Also,
the forward collision included in the MiPilot is not active. When looking at the manual,
the image of a “car” appears when system is engaged. For my vehicle, this is not
showing as active. Again, no fix or remedy from dealer and Mitsubishi tech support.
Very unsettling as this would really assist with distracted driving while the hood is
bouncing around.

e NHTSA Complaint, November 10, 2021, ID No. 11440049: When this vechile [sic]
reaches speed over 45 miles per hour..the front hood .flutters and shakes as if it’s going
to fly open blocking the driver from seeing the road..also over time the vibration will
crack the latch.making it a deadly dangerous situation..thanks

e NHTSA Complaint, November 10, 2021, ID No. 11440039: the hood of the car flutter
could cause an accident.

e NHTSA Complaint, November 26, 2021, ID No. 11441422: The vehicles hood shakes
and flutters when traveling above approximately 45mph and gets worse the faster
vehicle travels. | fear this is causing excess wear on the hood latch and the hood will
eventually fly up causing driver to be unable to see. Been like this since new. Has been
back go dealership twice with no fix.

e NHTSA Complaint, November 26, 2021, ID No. 11441725: When driving at freeway
speeds in windy condition, the hood shakes and flexes in a frightening manner,
suggesting that the hood could be flying open at any moment. This is visible and
upsetting from a driver or passenger viewpoint. My first impression was that the hood
was made of too thin metal and that certain wind dynamics at highway speeds causes
this shocking flexing and shaking. This was a brand new vehicle with under 100 miles
on it. The next day | returned the vehicle to the dealer and they returned my down
payment check that | had given then two days earlier, thus cancelling the deal. It seems
they had heard of this issue before.

e NHTSA Complaint, December 1, 2021, ID No. 11442304: At higher speeds 55+ the
hood of the car flexes and moves violently as if it were not completely latched. Upon
further inspection once | stopped the hood was properly latched.
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e NHTSA Complaint, December 3, 2021, ID No. 11442597: When driving on highway
you the hood of the car fluttering and vibrating. It is very scary and | always feel like
the hood is coming off.

e NHTSA Complaint, December 3, 2021, ID No. 11442581: The hood flutters at any
speed or if u hit a bump to the point it is not safe.

e NHTSA Complaint, December 6, 2021, ID No. 11442863: The hood flutters violently
while driving. The manufacturer has already issued a TSB to try to fix the issue but it
has not. There are hundreds if not thousands of complaints online about this issue. I’'m
afraid that the hood may fly up while driving.

e NHTSA Complaint, December 14, 2021, ID No. 11443837: Since having purchased
the vehicle in October 2021, the hood flutters/vibrates whenever the vehicle is being
driven at speeds of 60MPH or more. The faster the vehicle drives, the more violently
the hood flutters/vibrates. We have taken it to the dealer for repair, and they informed
us that Mitsubishi is aware of the issue but they have yet to issue repair or do a recall.
After speaking with Mitsubishi Corporate in the US, they said they are not planning to
do a recall or offer a timeframe for a repair, but fully admitted to being aware of the
issue, After doing research online, | found that many if not most of the 2022 Outlanders
have this very serious issue. Not only is it scary driving with the hood vibrating, but it
will cause unnecessary wear and tear on the vehicle and possibly cause a catastrophic
incident. The vehicle is readily available for inspection. We want Mitsubishi to do the
right thing and recall the vehicle and provide a permeant fix ASAP.

e NHTSA Complaint, December 28, 2021, ID No. 11445354: The hood is fluttering after
25mph.

e NHTSA Complaint, December 29, 2021, ID No. 11445495: The hood shakes when
driving above 40MPH, it increases intensity as you drive faster, feeling like it will come
unlatched, resulting in an accident. Is there going to be a recall for this?

e NHTSA Complaint, January 1, 2022, ID No. 11445809: The hood flutters or bounces
at any speed over 30. Gets significantly worse the faster you go making you feel unsafe
like the hood will fly open. Even on bumps the hood shakes. There are no recalls and
most dealerships are offering temporary fixes. Mitsubishi is aware of the problem but
not doing anything about it. I've done research and this is a huge issue with this model.
No owner has been given a good "fix."

e NHTSA Complaint, January 2, 2022, ID No. 11445853: When the vehicle goes above
50 mph the hood begins to move in a fluttering manner. The faster you go the worse
the hood moves.
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e NHTSA Complaint, January 2, 2022, 1D No. 11446066: The hood of my vehicle is
always shaky and seems that it would come off the engine whenever | accelerate on the
highway and when the vehicle is operating in a high wind environment. Why? This
incident is happening always.

e NHTSA Complaint, January 3, 2022, ID No. 11445965: | purchased this vehicle on
12/24/2021. After purchasing and driving off the lot, | noticed a significant amount of
hood fluttering. Irrespective of the speed , the flutter is significant and a distraction and
can affect one driving safely.

e NHTSA Complaint, January 3, 2022, ID No. 11445964: | purchased this vehicle on
12/24/2021. Today 01/03/2022 | was taking it to the dealership for a very severe case
of the hood fluttering and my forward collision warning came on for no reason and
began flashing and | got the message that the system is off. | informed the dealership
about it and they said there was some glitch in the system and they reset it. At about
one mile from home after leaving the dealership, the same warning came on. I'm afraid
that in an emergency situation where and when needed the system will not respond as
designed.

e NHTSA Complaint, January 14, 2022, 1D No. 11447558: Hood shakes with speeds
greater than 30mph. When on the highway the shaking is violent and it seems the hood
will fly open. The shops I have called say Mitsubishi is aware of the issue and not fixing
it at this time.

e NHTSA Complaint, January 14, 2022, 1D No. 11447520: My vehicle hood is
shaking/fluttering as if it is not latched properly. I am concerned this may fly up and
cause an accident. | have had my vehicle less than a month.

e NHTSA Complaint, January 17, 2022, ID No. 11447774: When driver at a speed of 45
or higher the hood vibrates looks as though it’s going to come up or fly off. It’s very
concerning need this fixed asap.

e NHTSA Complaint, January 19, 2022, ID No. 11448069: The contact owns a 2022
Mitsubishi Outlander. The contact stated that while driving at various speeds, the hood
would raise up however, the hood latch kept the hood from opening. The contact had
taken the vehicle to the dealer on multiple occasions and was recently informed that it
would take approximately 4 to 5 months before the hood could be replaced. The
manufacturer was notified of the failure and promised the contact a callback, however,
the contact had not yet received a callback. The vehicle was not repaired. The failure
mileage was O.
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e NHTSA Complaint, January 22, 2022, ID No. 11449262: When driving 65mph on
highway hood flutters. This is causing anxiety thinking hood will become loose. I’ve
spoken to the dealership and they did assure me that it will not However it’s impossible
to say that it would never happen. This is a huge safety issue and something that needs
to be rectified.

e NHTSA Complaint, January 25, 2022, ID No. 11448824: The contact owns a 2022
Mitsubishi Outlander. The contact stated that while driving at various speeds, the hood
would vibrate and lift up without warning. She also stated that the failure would occur
while driving over bumps or while passing large vehicles. The contact had taken the
vehicle to the dealer where she was initially informed that there was no remedy for the
failure. The manufacturer was also notified of the failure and referred her back to the
dealer for assistance. The dealer stated that a new hood would be ordered however,
there was no arrival date available. The vehicle had yet to be repaired. The failure
mileage was approximately 1,700.

e NHTSA Complaint, January 31, 2022, ID No. 11449500: Upon purchasing a BRAND
new 2022 vehicle you expect the vehicle to be in great shape with no cosmetic issues
nor issues under the hood well that wasn’t the case for me. | test drove the vehicle
locally and it was fine. After a couple weeks | needed to drive on 195 and when | got
up close to 60MPH THE HOOD STARTED FLUTTERING LIKE IT WAS ABOUT
TO BLOW OFF! | was freaking out and swerved because | was watching the hood
praying f it wouldn’t fly off! My kids were in the vehicle with me as well. | called and
spoke with Mitsubishi and they offered a temporary sealant that “could” stop the
fluttering. It didn’t! I contacted them immediately and informed them this has to be
replaced or fixed correctly! I’ve been going back and forth with the dealer and
WellsFargo to cancel the loan and get my money back! The dealer told me several
times since 2021 November that the manufacturer should have a new hood within one
month and it’s about to February and it still isn’t fixed!

e NHTSA Complaint, February 7, 2022, ID No. 11450725: The car hood doesn't close
tight enough and it feels like it will come open when driving on highway with high
speed. Lots of vibration and movement in the hood cover. It feels like it is not securely
shutt .

e NHTSA Complaint, February 11, 2022, ID No. 11451621: When driving on the
expressway at speeds above 50mph, the hood appears to lift up. Almost as if it’s about
to detach or lift up from the base. | am worried this may cause an accident to my family
or others.
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e NHTSA Complaint, February 13, 2022, ID No. 11451757: The Hood Flutters violently
while driving making it a constant distraction with the fear that the hood will come
loose and strike the windshield or fly off while driving

e NHTSA Complaint, February 15, 2022, ID No. 11452122: The hood shakes and moves
on highway. Looks like it going to come open.

e NHTSA Complaint, February 15, 2022, ID No. 11452011: The hood rattles, and moves
with every bump. | passed a semi truck going approximately 60 mph, the hood looked
like it was going to fly up and hit windshield.

e NHTSA Complaint, February 18, 2022, ID No. 11452808: Hood flutters excessively
at highway speed. | don't want to drive above 60mph for fear that the hood and latch
will fatigue and strain to keep the hood in place. | fear the hood flying off and causing
an accident or fatality. This is a design issue that may be life threatening and is keeping
me from utilizing the vehicle at highway speed thus diminishing value and causing
excessive fear of endangering the highway safety.

e NHTSA Complaint, February 21, 2022, ID No. 11453318: The hood vibrates
uncontrollably at highway speed. It looks like the hood is about to come off and crash
into the windshield. I called both the manufacturer and the dealer. | was told they know
about the problem, but they have not figured out a fix. Mitsubishi told me they might
have to replace the hood and repaint the entire car or add additional equipment to secure
the hood. Mitsubishi sent me an email survey which I filled it out and returned to them.
The second time | called them about the problem they told me to take it to the dealer.
The problem first occurred when | drove it at highway speed. When | took another
highway drive it happened again, and | pulled over to make sure the hood was closed
and locked into place. Finally on January 15, 2022, | took a longer trip to another state,
and it was really bad. Another person in the car saw the obvious problem and we pulled
over to check the hood. We did not know why the hood was bouncing so violently and
I immediately contacted both the manufacturer and dealer.

e NHTSA Complaint, February 22, 2022 , ID No. 11453437: The front hood is
structurally weak, causing flexing, bouncing, and fluttering. When driving over 55
mph, it feels like the hood is going to pop open while driving. It is a very distracting
and unsafe feeling when driving on the highway.

e NHTSA Complaint, February 27, 2022, ID No. 11454358: Hood flutters or vibrates
when driving 60 mph and above .

e NHTSA Complaint, February 28, 2022, ID No. 11454462: The hood on my 2022
Mitsubishi Outlander SE AWD shakes at speeds 50 mph and higher. My Outlander was
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produced in November 2021. The hood shakes so violently that I am afraid it might fly
open

e NHTSA Complaint, March 9, 2022, ID No. 11455902: | purchased 2022 Outlander in
September of 2021. The hood on the vehicle at any speed looks as though it is going to
fly up but gets much worse at higher speeds and on the highway. It actually looks like
it is going to break loose and fly up and hit the wind shield. It is scary to drive at times
thinking this will happen . ..

e NHTSA Complaint, March 25, 2022, 1D No. 11458387: . . . after many calls an a few
visits to the dealership they haven't been able to address nor fix the fluttering in the
hood and rear bumper which we consider is really dangerous. Is Mitsubishi waiting for
a tragedy to happen?

e NHTSA Complaint, April 8, 2022, ID No. 11460187: My problem is the flapping of
the hood of my vehicle, this happens on the highway and in the city, this starts at speeds
of 60mph or on roads in poor condition, with strong winds this gets worse it looks like
it is going to fly away, I already visited 2 times my local dealer where i bought it but
couldn't fix it

e NHTSA Complaint, April 9, 2022, ID No. 11460265: The day I purchased the vehicle
I had to get on the interstate to drive home. | was going 65-70 and | thought the hood
would fly up. It vibrates like crazy and flutters. It’s a serious safety distraction as you
are looking at the hood constantly to make sure it stays down. | called the dealership
and they said they had never heard of this and would have the service department reach
out. They didn’t. It still happens everyday.

e NHTSA Complaint, June 1, 2022, ID No. 11467053: “The hood of the vehicle vibrates
and lifts while driving, especially at higher speeds, causing alarm to driver and
passengers. The dealership did not disclose the known issue when we purchased and
was subsequently contacted within days of purchasing regarding the problem. We
presented personally and was told rather than replacing the latch and seals like some
dealers, our entire hood would be replaced as the manufacturer suggested. It took
multiple unanswered calls to ascertain the status so the vehicle could be dropped off,
ultimately we had to visit in-person to sort it out due to short staffing. After having the
vehicle for 19 days to replace the hood, the new one has been painted twice as a result
of defects in workmanship (paint) and is still experiencing the vibration and lift while
driving. The dealership has requested we return the vehicle for further evaluation of the
new hood’s issues.”

e NHTSA Complaint, June 1, 2022, ID No. 11466946: “The contact owns a 2022
Mitsubishi Outlander. The contact stated that while driving at speeds exceeding 60
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MPH, the hood became unsecured and was vibrating and bouncing up and down. The
vehicle was taken to the local dealer who informed the contact that the failure was due
to the wind blowing under the hood. A weather strip was installed on the vehicle but
the failure persisted. No further information was available. The manufacturer was not
yet notified of the failure. The failure mileage was 100.”

e NHTSA Complaint, June 5, 2022, ID No. 11467578: “Hood flutter at any speed, back
struts leak oil now the SUV feel unsafe to drive car shake and feel losing control when
driving in the highway, steering wheel is super sensitive quick turns this makes the
SUV feel nervous and busy and is making worse the problem with the struts current
miles on the car 9,452”

e NHTSA Complaint, June 22, 2022, ID No. 11470453: “Hood flutters on high way.
More violent at higher speeds and high winds.”

e NHTSA Complaint, June 27, 2022, ID No. 11471223: “When driving at a speed of 40
MPH or higher the hood flutters really bad. It looks like the hood is going to fly open.”

e NHTSA Complaint, June 29, 2022, 1D No. 11471475: “The Hood flutters at speeds of
50 MPH +. As per the car dealer, this problem has been reported by multiple car owners
and is noticed frequently in 2022 Outlander.”

e NHTSA Complaint, June 30, 2022, ID No. 11471672: “there is a hood flutter , weather
stripping is cheaply made which is letting in water , leather is coming up seat belt
doesn’t retract back in place knocking noise by left driver side wheel seat pockets are
poorly made.”

e NHTSA Complaint, July 9, 2022, ID No. 11473135: “When driving on highway hood
bounces like it isn't latched but when | pulled over to check it was latched..scary to
drive above 50mph...also, backup screen goes black/blank occasionally when reversing
as well as when driving down road..dealership says they documented but no recalls on
it.”

e NHTSA Complaint, July 13, 2022, ID No. 11473730: “Hood flutters while driving.
Fear of flying up while I'm driving.”

e NHTSA Complaint, August 8, 2022, ID No. 11478296: “I have had this outlander since
Sept of 2021 and the hood flutter is awful. A few attempts of installing weatherstrips
and no change. | had the whole hood replaced and it seems as if the whole hood is even
10x worse. Its extremly distracting and can not be safe with the amount of movement
it has. This is a distraction and safety issue. No change was made with the new hood.
I’m going on a year with this vehicle and it’s problem after problem. The worst one is
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the major hood bouncing. (Yes, the hood is latched properly) it’s just getting worse
week by week. I need an answer ASAP. This is not normal and defiantly not safe at all!
It’s a matter of time when that latch gives and that hood comes up!”

e NHTSA Complaint, August 9, 2022, ID No. 11478349: “The contact owns a 2022
Mitsubishi Outlander. The contact stated that while driving at various speeds, the hood
was fluttering. The dealer was notified about the failure but offered no assistance. The
manufacturer was notified of the failure and the contact was referred back to the dealer
for assistance. The vehicle was not repaired. The failure mileage was 0.”

e NHTSA Complaint, September 1, 2022, ID No. 11482497: “Was driving through a
sand storm at about 65mph. Forward collision sensor had to be turned off as when the
wind and sand hit car, the car kept giving warning. Also hood shock aggressively. Was
scared that it will pop open”

e NHTSA Complaint, September 17, 2022, ID No. 11484953: “Two issues: 1: since the
purchase of the vehicle the hood would bounce up and down while on the highway.
The service team acknowledged this was a known issue and advised they would
resolve. It has been 3 month with no resolution. 2: when the gas mileage drops below
30 miles left to empty the display changes to “—* and no longer comunicates mileage
left to empty.”

e NHTSA Complaint, October 31, 2022, ID No. 11491550: “Traveling at speeds over
50mph or heading into a strong headwind the hood bounces and looks like it will fly
open at anytime. Took it do the dealer who were unable to fix it”

261. Inaddition to the above NHTSA complaints, consumers were discussing the Hood
Defect online on Outlander-enthusiast websites as early as July 24, 2021.° Upon information and
belief, Mitsubishi regularly monitors these websites.

262.  Although at all times relevant to this Complaint, Mitsubishi is and has been aware
of the widespread nature of the Hood Defect in the Class Vehicles, and that it posed safety risks,
Mitsubishi has failed to take adequate steps to notify all Class Vehicle owners of the Hood Defect

and provide relief.

% See https://www.outlanderforums.com/threads/front-hood-issue-with-new-2022-outlander.166/
(discussions and complaints about Hood Defect was topic of conversation as of July 24, 2021)
(last visited May 18, 2022).
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263. Customers have reported the Hood Defect in the Class Vehicles to Mitsubishi
directly and through its dealers. Defendant is fully aware of the Hood Defect contained in the Class
Vehicles. Nevertheless, Defendant actively concealed the existence and nature of the Defect from
Plaintiffs and the other Class Members at the time of purchase and thereafter. Specifically,
Defendant:

a. failed to disclose, at the time of purchase or lease and thereafter, any and all known
material defects or material nonconformities of the Class Vehicles, including the
Hood Defect;

b. failed to disclose, at the time of purchase and thereafter, that the Class Vehicles and
their hoods were not in good working order, were defective, and were not fit for
their intended purpose; and,

c. failed to disclose and/or actively concealed the fact that the Class Vehicles and their
hoods were defective, despite the fact that Defendant learned of the Hood Defect
as early as March 2021, if not before.

264. Defendant has deprived Class Members of the benefit of their bargain and exposed
them all to a dangerous safety Hood Defect.

265. Defendant has not recalled the Class Vehicles to repair the Hood Defect, and has
not made available to all of its customers a suitable repair or replacement of parts related to the
Hood Defect within a reasonable period of time.

266. Class Members have not received the value for which they bargained when they
purchased or leased the Class Vehicles.

267. As a result of the Hood Defect, the value of the Class Vehicles has diminished,

including without limitation, the resale value of the Class Vehicles. Reasonable consumers, like
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Plaintiffs, expect and assume that a vehicle’s hood is not defective and will not flutter and bounce
when driving. Plaintiffs and Class Members further expect and assume that Mitsubishi will not
sell or lease vehicles with known safety defects, such as the Hood Defect, and will fully disclose
any such defect to consumers prior to purchase or offer a suitable non-defective repair. They do
not expect that Mitsubishi would fail to disclose the Hoof Defect to them, and then purport to
remedy the defect with an underinclusive and inadequate Technical Service Bulletins.

268.  Mitsubishi’s conduct complained of herein is ongoing in nature.

CLASS ACTION ALLEGATIONS

A. The Classes
269. Plaintiffs bring this case as a class action on behalf of a nationwide class pursuant
to Fed. R. Civ. P. 23(a), 23(b)(2), and/or 23(b)(3).

Nationwide Class: All persons or entities in the United States who bought or leased
any 2022 Mitsubishi Outlander (the “Nationwide Class™).

270. In the alternative to the Nationwide Class, Plaintiffs seek to represent the following
state-specific classes pursuant to Fed. R. Civ. P. 23(a), 23(b)(2), 23(b)(3), and/or Fed. R. Civ. P.
23(c)(5):

Colorado Class: All persons who purchased or leased any 2022 Mitsubishi
Outlander in the State of Colorado (the “Colorado Class™).

Florida Class: All persons who purchased or leased any 2022 Mitsubishi
Outlander in the State of Florida (the “Florida Class™).

Georgia Class: All persons who purchased or leased any 2022 Mitsubishi
Outlander in the State of Georgia (the “Georgia Class”).

Illinois Class: All persons who purchased or leased any 2022 Mitsubishi Outlander
in the State of Illinois (the “Illinois Class™).

Maine Class: All persons who purchased or leased any 2022 Mitsubishi Outlander
in the State of Maine (the “Maine Class”).
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Minnesota Class: All persons who purchased or leased any 2022 Mitsubishi
Outlander in the State of Minnesota (the “Minnesota Class”).

New York Class: All persons who purchased or leased any 2022 Mitsubishi
Outlander in the State of New York (the “New York Class”).

North Carolina Class: All persons who purchased or leased any 2022 Mitsubishi
Outlander in the State of North Carolina (the “North Carolina Class”).

Texas Class: All persons who purchased or leased any 2022 Mitsubishi Outlander
in the State of Texas (the “Texas Class”).

Ohio Class: All persons who purchased or leased any 2022 Mitsubishi Outlander
in the State of Ohio (the “Ohio Class™).

South Carolina Class: All persons who purchased or leased any 2022 Mitsubishi
Outlander in the State of South Carolina (the “South Carolina Class”).

Washington Class: All persons who purchased or leased any 2022 Mitsubishi
Outlander in the State of Washington (the “Washington Class”).

West Virginia Class: All persons who purchased or leased any 2022 Mitsubishi
Outlander in the State of West Virginia (the “West Virginia Class”).

271. Defendant and its employees or agents are excluded from the Classes.
272. Taken together, the Nationwide Class and state-specific classes are referred to as

“Classes.”

B. Numerosity

273.  Upon information and belief, the Classes are each so numerous that joinder of all
members is impracticable. While the exact number and identities of individual members of the
Classes are unknown at this time, such information being in the sole possession of Defendant and
obtainable by Plaintiffs only through the discovery process, Plaintiffs believe, and on that basis
allege, that thousands of Class Vehicles have been sold and leased Nationwide and in the States of
Florida, Illinois, Minnesota, New York and Texas.

C. Common Questions of Law and Fact
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274.  There are questions of law and fact common to the Classes that predominate over

any questions affecting only individual Class members. These questions include:

a. whether the Class Vehicles suffer from the Hood Defect;

b. whether the Hood Defect constitutes an unreasonable safety hazard,;

C. whether and when Defendant first learned about the Hood Defect;

d. whether the defective nature of the Class Vehicles’ hood constitutes a material
defect;

e. whether Defendant had and has a duty to disclose the defective nature of the Class

Vehicles’ hood to Plaintiffs and the other Class Members;

f. whether Plaintiffs and the other Class Members are entitled to equitable relief,
including, but not limited to, a preliminary and/or permanent injunction;

g. whether Defendant knew or reasonably should have known of the Hood Defect
contained in the Class Vehicles before it sold or leased them to Class Members;

h. whether Defendant breached its express warranty and the implied warranties of
merchantability; and

I. whether Defendant violated the Florida Deceptive and Unfair Trade Practices Act,
F.S.A. § 501.201, et seq., the Illinois Consumer Fraud and Deceptive Business
Practices Act, 815 ILCS 505, et seq., the Minnesota Consumer Fraud Act, Minn.
Stat. § 325F.68, N.Y. Gen. Bus. Law 8 349, the Texas Deceptive Practices Act,
Tex. Bus. & Com. Code § 17.41, et seq., the Colorado Consumer Protection Act,
Colo. Rev. Stat. Ann. § 6-1-101, et seq., the Georgia Fair Business Practices Act,
Ga. Code Ann. 8§ 10-1-390, et seq., the Maine Unfair Trade Practices Act, 5

M.R.S.A, 8 205-A, et seq., the North Carolina Unfair and Deceptive Trade Practices
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Act, N.C. Gen. Stat. 875.1-1, the Ohio Consumer Sales Practices Act, Ohio Rev.
Code § 1345.01, et seq., the South Carolina Unfair Trade Practices Act, S.C. Code
Ann. § 39-5-10, et seq., the Washington Consumer Protection Act, Wash. Rev.
Code Ann. § 19.86, et seq., the West Virginia Consumer Credit and Protection Act,
W. Va. Code Ann. § 46a-6-101, et seq., as alleged in this Complaint.
D. Typicality
275. The Plaintiffs’ claims are typical of the claims of the Classes since Plaintiffs each
purchased and leased defective Class Vehicle, as did each member of the Classes. Furthermore,
Plaintiffs and all members of the Classes sustained economic injuries arising out of Defendant’s
wrongful conduct. Plaintiffs are advancing the same claims and legal theories on behalf of
themselves and all absent Class members.

E. Protecting the Interests of the Class Members

276. Plaintiffs will fairly and adequately protect the interests of the Classes, and have
retained counsel experienced in handling class actions and claims involving unlawful business
practices. Neither Plaintiffs nor their counsel have any interest which might cause them not to
vigorously pursue this action.

F. Proceeding Via Class Action is Superior and Advisable

277. A class action is the superior method for the fair and efficient adjudication of this
controversy. The injury suffered by each individual Class member is relatively small in
comparison to the burden and expense of individual prosecution of the complex and extensive
litigation necessitated by Defendant’s conduct. It would be virtually impossible for members of
the Class individually to redress effectively the wrongs done to them. Even if the members of the
Class could afford such individual litigation, the court system could not. Individualized litigation
presents a potential for inconsistent or contradictory judgments. Individualized litigation increases
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the delay and expense to all parties, and to the court system, presented by the complex legal and
factual issues of the case. By contrast, the class action device presents far fewer management
difficulties, and provides the benefits of single adjudication, an economy of scale, and
comprehensive supervision by a single court. Upon information and belief, members of the Class
can be readily identified and notified based on, inter alia, Defendant’s vehicle identification
numbers, warranty claims, registration records, and database of complaints.

278. Defendant has acted, and refused to act, on grounds generally applicable to the
Classes, thereby making appropriate final equitable relief with respect to the Classes as a whole.

FIRST CAUSE OF ACTION
Breach of Express and Implied Warranties Pursuant to the Magnuson-Moss

Warranty Act, 15 U.S.C. 82301, et seq.
(Plaintiffs on behalf of the Nationwide Class or in the alternative the State Sub-Classes)

279. Plaintiffs incorporate by reference all of the above paragraphs of this Complaint as
though fully stated herein.

280. Plaintiffs and members of the Class are each a “consumer” as defined in 15 U.S.C.
§ 2301(3).

281. Defendant is a “supplier” and “warrantor” as defined in 15 U.S.C. § 2301(4) and
(5).

282. The Class Vehicles are each a *“consumer product” as defined in 15 U.S.C. §
2301(6).

283. 15 U.S.C. § 2310(d)(1) provides a cause of action for any consumer who is
damaged by the failure of a warrantor to comply with a written or implied warranty.

284. 15 U.S.C. § 2304(a)(1) requires Defendant, as warrantor, to remedy any defect,
malfunction or nonconformance of the subject vehicles within a reasonable time, and without

charge to the Plaintiffs.
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285. Defendant’s sale of the defective Class Vehicles to Plaintiffs and putative class
members, and Defendant’s failure to repair the Class Vehicles’ Hood Defect within a reasonable
period of time and/or a reasonable number of attempts, constitutes a breach of the written and
implied warranties applicable to the Class Vehicles.

286. Defendant’s breaches of the written and implied warranties constitute a breach of
the Magnuson-Moss Warranty Act, 15 U.S.C. 82301, et seq.

287. As a result of Defendant’s breaches of the written and implied warranties, and
Defendant’s failure to remedy the same within a reasonable time, Plaintiffs and class members
have suffered damages.

SECOND CAUSE OF ACTION

Fraudulent Concealment
(Plaintiffs on behalf of the Nationwide Class or in the alternative State Sub-Classes)

288. Plaintiffs incorporate by reference all allegations contained in this Complaint as
though fully stated herein.

289.  Prior to selling the Class Vehicles to Plaintiffs and the Class, Defendant knew that
the Class Vehicles suffered from the Hood Defect.

290. By failing to disclose and concealing the Hood Defect from Plaintiffs and Class
Members, Defendant concealed and suppressed material facts concerning the performance and
quality of the Class Vehicles.

291. Defendant was under a duty to Plaintiffs and the Class Members to disclose the
Hood Defect and/or the associated repair costs because:

a. Defendant was in a superior position to know the true state of facts about the Class
Vehicles’ Hood Defect;
b. Defendant knew that the Class Vehicles suffered from an inherent defect, were

defectively designed or manufactured, and were not suitable for their intended use;

69

Case 3:22-cv-00401 Document 31 Filed 11/28/22 Page 69 of 131 PagelD #: 246



c. Plaintiffs and the Class Members could not reasonably have been expected to learn
or discover that their vehicles have the Hood Defect until after they purchased the
Class Vehicles; and

d. Defendant made partial disclosures about the quality of the Class Vehicles without
revealing the defective nature of the Class Vehicles and the Hood Defect.

292. On information and belief, Mitsubishi still has not made full and adequate
disclosures, and continues to defraud consumers by concealing material information regarding the
Hood Defect and the performance and quality of Class Vehicles.

293. The facts concealed or not disclosed by Defendant to Plaintiffs and Class Members
are material in that a reasonable person would have considered them to be important in deciding
whether or not to purchase the Class Vehicles.

294. Plaintiffs and the Class relied on Defendant to disclose material information it
knew, such as the Hood Defect in the Class Vehicles, and not to induce them into a transaction
they would not have entered had the Defendant disclosed this information.

295. By failing to disclose the Hood Defect, Defendant knowingly and intentionally
concealed material facts and breached its duty not to do so.

296. The facts concealed or not disclosed by Defendant to Plaintiffs and the other Class
Members are material because a reasonable consumer would have considered them to be important
in deciding whether or not to purchase the Class Vehicles, or to pay less for them.

297. Had Plaintiffs and other Class Members known that the Class Vehicles suffer from
the Hood Defect, they would not have purchased the Class Vehicles or would have paid less for

them.
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298. Plaintiffs and the other Class Members are reasonable consumers who do not expect
that their vehicles’ hoods will aggressively flutter or will suffer from the Hood Defect, which is
the reasonable and objective consumer expectation for vehicles and their hoods.

299.  Asaresult of Defendant’s misconduct, Plaintiffs and the other Class Members have
been harmed and have suffered actual and economic damages in that the Class Vehicles and their
hoods are defective and require repairs or replacement, and are worth less money because of the
Hood Defect.

300. Accordingly, Mitsubishi is liable to Plaintiffs and Class Members for damages in
an amount to be proven at trial.

301. Mitsubishi’s actions and omissions were done maliciously, oppressively,
deliberately, with intent to defraud, and in reckless disregard of Plaintiffs’ and the Classes’ rights
and well-being, to enrich Mitsubishi. Mitsubishi's conduct warrants an assessment of punitive
damages in an amount sufficient to deter such conduct in the future, which amount is to be
determined according to proof.

302. Furthermore, as the intended and expected result of its fraud and conscious
wrongdoing, Mitsubishi has profited and benefited from Plaintiffs’ and Class Members’ purchase
of Class Vehicles containing the Hood Defect. Mitsubishi has voluntarily accepted and retained
these profits and benefits with full knowledge and awareness that, as a result of Mitsubishi’s
misconduct alleged herein, Plaintiffs and Class Members were not receiving vehicles of the
quality, nature, fitness, or value that had been represented by Mitsubishi, and that a reasonable
consumer would expect.

303. Mitsubishi has been unjustly enriched by its fraudulent, deceptive, and otherwise

unlawful conduct in connection with the sale and lease of Class Vehicles, and by withholding
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benefits from Plaintiffs and Class Members at the expense of these parties. Equity and good
conscience militate against permitting Mitsubishi to retain these profits and benefits, and
Mitsubishi should be required to make restitution of its ill-gotten gains resulting from the conduct
alleged herein.

THIRD CAUSE OF ACTION

Unjust Enrichment
(Plaintiffs on behalf of the Nationwide Class or in the alternative the State Sub-Classes)

304. Plaintiffs incorporate by reference all allegations contained in this Complaint as
though fully stated herein.

305.  Mitsubishi has long known about the Hood Defect which it concealed and failed to
disclose to Plaintiffs and Class Members.

306. As a result of its fraudulent acts and omissions related to the Hood Defect,
Mitsubishi obtained monies which rightfully belong to Plaintiffs and the Class Members to the
detriment of Plaintiffs and Class Members.

307. Mitsubishi appreciated, accepted, and retained the non-gratuitous benefits
conferred by Plaintiffs and the proposed Class Members who, without knowledge of the Hood
Defect, paid a higher price for their vehicles which actually had lower values. Mitsubishi also
received monies for vehicles that Plaintiffs and the Class Members would not have otherwise
purchased or leased.

308. It would be inequitable and unjust for Mitsubishi to retain these wrongfully
obtained profits.

309. Mitsubishi’s retention of these wrongfully obtained profits would violate the
fundamental principles of justice, equity, and good conscience.

310. As a result of Defendant’s unjust enrichment, Plaintiffs and Class Members have

suffered damages.
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311. Plaintiffs does not seek restitution under their Unjust Enrichment claim. Rather,
Plaintiffs and Class Members seek non-restitutionary disgorgement of the financial profits that
Defendant obtained as a result of its unjust conduct.

312. Additionally, Plaintiffs seeks injunctive relief to compel Defendant to offer, under
warranty, remediation solutions that Defendant identifies. Plaintiffs also seeks injunctive relief
enjoining Defendant from further deceptive distribution, sales, and lease practices with respect to
Class Vehicles, enjoining Defendant from selling the Class Vehicles with the misleading
information; compelling Defendant to provide Class members with replacement components that
do not contain the defects alleged herein; and/or compelling Defendant to reform its warranty, in
a manner deemed to be appropriate by the Court, to cover the injury alleged and to notify all Class
Members that such warranty has been reformed. Monetary damages alone are not an adequate
remedy for the above requested non-monetary injunctive relief.

FOURTH CAUSE OF ACTION

Breach of Express Warranty Pursuant to F.S.A. 8 672.313
(Plaintiff Russo on behalf of the Florida Class)

313. Plaintiffs incorporate by reference all of the above paragraphs of this Complaint as
though fully stated herein.

314. In connection with the sale or lease of the Class Vehicles to Plaintiffs and Class
Members, Defendant provided Plaintiffs and Class Members with a New Vehicle Limited
Warranty, under which it agreed to repair defective parts for the five year or 60,000 mile period
following the date of the original retail delivery or date of first use.

315. Plaintiff Russo and Florida Class Members relied on Defendant’s warranties when
they agreed to purchase or lease the Class Vehicles, and Defendant’s warranties were part of the

basis of the bargain.
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316. Plaintiff Russo and Florida Class Members submitted their vehicles for warranty
repairs as referenced herein. Defendant failed to comply with the terms of the express written
warranty provided to each class member by failing to repair the Hood Defect under the vehicle’s
warranty within a reasonable period of time as described herein.

317. Plaintiff Russo and Florida Class Members have given Defendant reasonable
opportunities to cure the Hood Defect plaguing their respective vehicles, but Defendant has failed
to repair the vehicles’ Hood Defect within a reasonable period of time,

318. As a result of said nonconformities, Plaintiff Russo and Florida Class Members
cannot reasonably rely on the Class Vehicles for the ordinary purpose of safe, reliable,
comfortable, and efficient transportation.

319. Plaintiff Russo and Florida Class Members could not reasonably have discovered
said nonconformities with the Class Vehicles prior to Plaintiff Russo and Florida Class Members’
acceptance of the Class Vehicles.

320. Asaresult of Defendant’s breach of express warranties, Plaintiff Russo and Florida
Class Vehicle owners have been damaged.

FIFTH CAUSE OF ACTION
Violation of Florida Deceptive and Unfair Trade Practices Act,

F.S.A. §501.201, et seq.
(Plaintiff Russo on behalf of the Florida Class)

321. Plaintiffs incorporate by referenced all allegations contained in this Complaint as
though fully stated herein.

322.  Plaintiff Russo and Florida Class Members are each an “interested party or person”
and “consumer” as defined by F.S.A. 501.203(6) and (7) respectively.

323. At all relevant times, Defendant has engaged in “Trade” and “Commerce” as

defined by F.S.A. 501.203(8) by advertising, offering for sale, selling, leasing, and/or distributing
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vehicles in the United States, including Florida, directly or indirectly affecting Florida citizens
though that trade and commerce.

324. The allegations set forth herein constitute false, misleading, unlawful or deceptive
trade practice under F.S.A. 501.201, et seq.

325. By failing to disclose and concealing the Hood Defect from Plaintiff Russo and
Florida Class Members, Defendant violated the Florida Deceptive and Unfair Trade Practices Act,
as it represented that the Class Vehicles had characteristics and benefits that they do not have,
represented that the Class Vehicles were of a particular standard, quality, or grade when they were
of another, and advertised the Class Vehicles with the intent not to sell them as advertised.

326. Defendant’s unfair and deceptive acts or practices occurred repeatedly in
Defendant’s trade or business, were capable of deceiving a substantial portion of the purchasing
public and imposed a serious safety risk on the public.

327. Defendant knew that the Class Vehicles suffered from the Hood Defect, were
defectively manufactured or made, would fail prematurely, and were not suitable for their intended
use.

328. Defendant was under a duty to Plaintiff Russo and the Florida Class Members to
disclose the defective nature of the Class Vehicles because:

a. Defendant was in a superior position to know the true state of facts about the Hood

Defect contained in the Class Vehicles;

b. Defendant knew that the Class Vehicles suffered from an inherent defect, were

defectively designed or manufactured, and were not suitable for their intended use;

C. Plaintiff Russo and the Florida Class Members could not reasonably have been

expected to learn or discover that their vehicles have the Hood Defect until after
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they purchased the Class Vehicles; and,

d. Defendant made partial disclosures about the quality of the Class Vehicles without

revealing the defective nature of the Class Vehicles and the Hood Defect.

329. The facts concealed or not disclosed by Defendant to Plaintiff Russo and Florida
Class Members are material in that a reasonable person would have considered them to be
important in deciding whether or not to purchase the Class Vehicles.

330. Plaintiff Russo and the Florida Class relied on Defendant to disclose material
information it knew, such as the Hood Defect in the Class Vehicles, and not to induce them into a
transaction into which they would not have entered had the Defendant disclosed this information.

331. By failing to disclose the Hood Defect, Defendant knowingly and intentionally
concealed material facts and breached its duty not to do so.

332.  Plaintiff Russo and the other Florida Class Members are reasonable consumers who
do not expect that their vehicles will suffer from a Hood Defect, which is the reasonable and
objective consumer expectation for vehicles.

333. Asaresult of Defendant’s misconduct, Plaintiff Russo and Florida Class Members
have been harmed and have suffered actual and economic damages in that the Class Vehicles are
defective and require repairs or replacement and are worth less money because of the Hood Defect.

334. Plaintiff Russo has provided adequate notice to Defendant.

SIXTH CAUSE OF ACTION
Breach of Implied Warranty of Merchantability

Pursuant to 810 Ill. Comp. Stat. Ann. 5/2-314
(Plaintiff Damocles on behalf of the Illinois Class)

335. Plaintiffs incorporate by reference all of the above paragraphs of this Complaint as
though fully stated herein.

336. Defendant is a merchant with respect to motor vehicles.
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337. The Damocles Vehicle and Illinois Class Vehicles were each subject to implied
warranties of merchantability, as defined in 810 Ill. Comp. Stat. Ann. 5/2-314, running from the
Defendant to the Plaintiff Damocles and Illinois Class Vehicle owners.

338.  An implied warranty that the Damocles Vehicle and Class Vehicles were
merchantable arose by operation of law as part of the purchase or lease of the subject vehicles.

339. Defendant breached the implied warranty of merchantability in that the Class
Vehicles suffer from the defects referenced herein, and thus were not in merchantable condition
when Plaintiff Damocles and the Illinois Class Members purchased or leased the Class Vehicles,
or at any time thereafter, and the Class Vehicles are unfit for the ordinary purpose for which such
vehicles are used. Specifically, the Class Vehicles were and are not fit for their ordinary purpose
of providing reasonably reliable and safe transportation because the Class Vehicles suffer from the
Hood Defect which can make driving unreasonably dangerous.

340. Plaintiff Damocles and Illinois Class Members used their Class Vehicles for the
ordinary purpose that consumer automobiles are used — to transport passengers and belongings
reliably, comfortably, and safely for personal, family, or household purposes.

341. Despite Plaintiff Damocles and Illinois Class Members’ ordinary and expected use
of their vehicles, the Class Vehicles did not adhere to minimal consumer expectations, were not of
fair and average quality, and would not pass without objection in the consumer automotive industry
at the time of sale.

342. As aresult of Defendant’s breach of the applicable implied warranties, owners and
lessees of the Class Vehicles suffered an ascertainable loss of money, property, and/or value of
their Class Vehicles. Defendant’s actions, as complained of herein, breached the implied warranty

that the Class Vehicles were of merchantable quality and fit for such use.
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SEVENTH CAUSE OF ACTION
Breach of Express Warranty Pursuant - 810 Ill. Comp. Stat. Ann. 5/2-313
(Plaintiff Damocles on behalf of the Illinois Class)

343. Plaintiffs incorporate by reference all of the above paragraphs of this Complaint as
though fully stated herein.

344. In connection with the sale or lease of the Class Vehicles to Plaintiffs and Class
Members, Defendant provided Plaintiffs and Class Members with a New Vehicle Limited
Warranty, under which it agreed to repair defective parts for the five year or 60,000 mile period
following the date of the original retail delivery or date of first use.

345.  Plaintiff Damocles and Illinois Class Members relied on Defendant’s warranties
when they agreed to purchase or lease the Class Vehicles and Defendant’s warranties were part of
the basis of the bargain.

346. Plaintiff Damocles and Illinois Class Members submitted their vehicles for
warranty repairs as referenced herein. Defendant failed to comply with the terms of the express
written warranty provided to each class member by failing to repair the Hood Defect under the
vehicle’s warranty within a reasonable period of time as described herein.

347. Plaintiff Damocles and lIllinois Class Members have given Defendant reasonable
opportunities to cure the Hood Defect plaguing their respective vehicles, but Defendant has failed
to repair the vehicles’ Hood Defect within a reasonable period of time.

348.  As aresult of said nonconformities, Plaintiff Damocles and Illinois Class Members
cannot reasonably rely on the Class Vehicles for the ordinary purpose of safe, reliable,
comfortable, and efficient transportation.

349. Plaintiff Damocles and Illinois Class Members could not reasonably have
discovered said nonconformities with the Class Vehicles prior to Plaintiff Damocles and Illinois

Class Members’ acceptance of the Class Vehicles.
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350. As a result of Defendant’s breach of express warranties, Plaintiff Damocles and
Illinois Class Vehicle owners have been damaged.

EIGHTH CAUSE OF ACTION
Violation of Illinois Consumer Fraud and Deceptive Business Practices Act, 815 ILCS 505,
et seq.
(Plaintiff Damocles on behalf of the Illinois Class)

351. Plaintiffs incorporate by referenced all allegations contained in this Complaint as
though fully stated herein.

352. Plaintiff Damocles and Illinois Class Members are each “consumers” as defined by
815 ILCS 505/1(e).

353. Atall relevant times, Defendant has engaged in “trade” and “commerce” as defined
by 815 ILCS 505/1(f) by advertising, offering for sale, selling, leasing, and/or distributing vehicles
in the United States, including Illinois, directly or indirectly affecting Illinois citizens through that
trade and commerce.

354. The allegations set forth herein constitute false, misleading, unlawful or deceptive
trade practice under 815 ILCS 505, et seq.

355. By failing to disclose and concealing the Hood Defect from Plaintiff Damocles and
Illinois Class Members, Defendant violated the Illinois Consumer Fraud and Deceptive Business
Practices Act as it represented that the Class Vehicles had characteristics and benefits that they do
not have; represented that the Class Vehicles were of a particular standard, quality, or grade when
they were of another; and advertised the Class Vehicles with the intent not to sell them as
advertised.

356. Defendant’s unfair and deceptive acts or practices occurred repeatedly in
Defendant’s trade or business, were capable of deceiving a substantial portion of the purchasing

public, and imposed a serious safety risk on the public.
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357. Defendant knew that the Class Vehicles suffered from the Hood Defect, were
defectively manufactured or made, would fail prematurely, and were not suitable for their intended
use.

358. Defendant was under a duty to Plaintiff Damocles and the Illinois Class Members
to disclose the defective nature of the Class Vehicles because:

a. Defendant was in a superior position to know the true state of facts about the Hood

Defect contained in the Class Vehicles;

b. Defendant knew that the Class Vehicles suffered from an inherent defect, were

defectively designed or manufactured, and were not suitable for their intended use;

C. Plaintiff Damocles and the Illinois Class Members could not reasonably have been

expected to learn or discover that their vehicles have the Hood Defect until after
they purchased the Class Vehicles; and,

d. Defendant made partial disclosures about the quality of the Class Vehicles without

revealing the defective nature of the Class Vehicles and the Hood Defect.

359. The facts concealed or not disclosed by Defendant to Plaintiff Damocles and
Illinois Class Members are material in that a reasonable person would have considered them to be
important in deciding whether or not to purchase the Class Vehicles.

360. Plaintiff Damocles and the Illinois Class relied on Defendant to disclose material
information it knew, such as the Hood Defect in the Class Vehicles, and not to induce them into a
transaction they would not have entered had the Defendant disclosed this information.

361. By failing to disclose the Hood Defect, Defendant knowingly and intentionally

concealed material facts and breached its duty not to do so.
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362. Plaintiff Damocles and the Illinois Class Members are reasonable consumers who
do not expect that their vehicles will suffer from a Hood Defect, which is the reasonable and
objective consumer expectation for vehicles.

363. As a result of Defendant’s misconduct, Plaintiff Damocles and Illinois Class
Members have been harmed and have suffered actual and economic damages in that the Class
Vehicles are defective and require repairs or replacement, and are worth less money because of
the Hood Defect.

364. Plaintiff Damocles has provided adequate notice to Defendant.

NINTH CAUSE OF ACTION
Breach of Implied Warranty of Merchantability

Pursuant to Minn. Stat. § 336.2-314, et seq.
(Plaintiff Haller on behalf of the Minnesota Class)

365.  Plaintiffs incorporate by reference all of the above paragraphs of this Complaint as
though fully stated herein.

366. Defendant is a merchant with respect to motor vehicles.

367. The Haller Vehicle and Minnesota Class Vehicles were each subject to implied
warranties of merchantability, as defined in Minn. Stat. 8 336.2-314, et seq., running from the
Defendant to the Plaintiff Haller and Minnesota Class Vehicle owners.

368. Animplied warranty that the Haller Vehicle and Class Vehicles were merchantable
arose by operation of law as part of the purchase or lease of the subject vehicles.

369. Defendant breached the implied warranty of merchantability in that the Class
Vehicles suffer from the defects referenced herein, and thus were not in merchantable condition
when Plaintiff Haller, and the Minnesota Class Members purchased or leased the Class Vehicles,
or at any time thereafter, and the Class Vehicles are unfit for the ordinary purpose for which such

vehicles are used. Specifically, the Class Vehicles were and are not fit for their ordinary purpose
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of providing reasonably reliable and safe transportation because the Class Vehicles suffer from the
Hood Defect which can make driving unreasonably dangerous.

370. Plaintiff Haller and Minnesota Class Members used their Class Vehicles for the
ordinary purpose that consumer automobiles are used — to transport passengers and belongings
reliably, comfortably, and safely for personal, family, or household purposes.

371. Despite Plaintiff Haller and Minnesota Class Members’ ordinary and expected use
of their vehicles, the Class Vehicles did not adhere to minimal consumer expectations, were not of
fair and average quality, and would not pass without objection in the consumer automotive industry
at the time of sale.

372. As aresult of Defendant’s breach of the applicable implied warranties, owners and
lessees of the Class Vehicles suffered an ascertainable loss of money, property, and/or value of
their Class Vehicles. Defendant’s actions, as complained of herein, breached the implied warranty
that the Class Vehicles were of merchantable quality and fit for such use.

ELEVENTH CAUSE OF ACTION

Breach of Express Warranty Pursuant to Minn. Stat. § 336.2-313
(Plaintiff Haller on behalf of the Minnesota Class)

373. Plaintiffs incorporate by reference all of the above paragraphs of this Complaint as
though fully stated herein.

374. In connection with the sale or lease of the Class Vehicles to Plaintiffs and Class
Members, Defendant provided Plaintiffs and Class Members with a New Vehicle Limited
Warranty, under which it agreed to repair defective parts for the five year or 60,000 mile period
following the date of the original retail delivery or date of first use.

375. Plaintiff Haller and Minnesota Class Members relied on Defendant’s warranties
when they agreed to purchase or lease the Class Vehicles and Defendant’s warranties were part of

the basis of the bargain.
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376. Plaintiff Haller and Minnesota Class Members submitted their vehicles for
warranty repairs as referenced herein. Defendant failed to comply with the terms of the express
written warranty provided to each class member by failing to repair the Hood Defect under the
vehicle’s warranty within a reasonable period of time as described herein.

377. Plaintiff Haller and Minnesota Class Members have given Defendant reasonable
opportunities to cure the Hood Defect plaguing their respective vehicles, but Defendant has failed
to repair the vehicles’ Hood Defect within a reasonable period of time,

378.  Asaresult of these nonconformities, Plaintiff Haller and Minnesota Class Members
cannot reasonably rely on the Class Vehicles for the ordinary purpose of safe, reliable,
comfortable, and efficient transportation.

379. Plaintiff Haller and Minnesota Class Members could not reasonably have
discovered these nonconformities with the Class Vehicles prior to Plaintiff Haller and Minnesota
Class Members’ acceptance of the Class Vehicles.

380. As a result of Defendant’s breach of express warranties, Plaintiff Haller and
Minnesota Class Vehicle owners have been damaged.

ELEVENTH CAUSE OF ACTION

Violation of the Minnesota Consumer Fraud Act, Minn. Stat. § 325F.68
(Plaintiff Haller on behalf of the Minnesota Class)

381. Plaintiffs incorporate by referenced all allegations contained in this Complaint as
though fully stated herein.

382. Plaintiff Haller and Minnesota Class Members are each “persons” as defined by
Minn. Stat. § 325F.68(3).

383. The Haller and Class Vehicles are each “merchandise” as defined by Minn. Stat. §

325F.68(2).
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384. At all relevant times, Defendant has advertised, sold, leased and/or distributed
merchandise, including the Class vehicles, in the United States, including Minnesota, directly or
indirectly affecting Minnesota citizens though that trade and commerce.

385. The allegations set forth herein constitute fraud, misrepresentation, and deceptive
trade practice under Minn. Stat. § 325F.609.

386. By failing to disclose and concealing the Hood Defect from Plaintiff Haller and
Minnesota Class Members, Defendant violated the Minnesota Consumer Fraud Act as it
represented that the Class Vehicles had characteristics and benefits that they do not have;
represented that the Class Vehicles were of a particular standard, quality, or grade when they were
of another; and advertised the Class Vehicles with the intent not to sell them as advertised.

387. Defendant’s unfair and deceptive acts or practices occurred repeatedly in
Defendant’s trade or business were capable of deceiving a substantial portion of the purchasing
public, and imposed a serious safety risk on the public.

388. Defendant knew that the Class Vehicles suffered from the Hood Defect, were
defectively manufactured or made, would fail prematurely, and were not suitable for their intended
use.

389. Defendant was under a duty to Plaintiff Haller and the Minnesota Class Members
to disclose the defective nature of the Class Vehicles because:

a. Defendant was in a superior position to know the true state of facts about the Hood

Defect contained in the Class Vehicles;

b. Defendant knew that the Class Vehicles suffered from an inherent defect, were

defectively designed or manufactured, and were not suitable for their intended use;

C. Plaintiff Haller and the Minnesota Class Members could not reasonably have been

84
Case 3:22-cv-00401 Document 31 Filed 11/28/22 Page 84 of 131 PagelD #: 261



expected to learn or discover that their vehicles have the Hood Defect until after
they purchased the Class Vehicles; and,

d. Defendant made partial disclosures about the quality of the Class Vehicles without

revealing the defective nature of the Class Vehicles and the Hood Defect.

390. The facts concealed or not disclosed by Defendant to Plaintiff Haller and Minnesota
Class Members are material in that a reasonable person would have considered them to be
important in deciding whether or not to purchase the Class Vehicles.

391. Plaintiff Haller and the Minnesota Class relied on Defendant to disclose material
information it knew, such as the Hood Defect in the Class Vehicles, and not to induce them into a
transaction they would not have entered had the Defendant disclosed this information.

392. By failing to disclose the Hood Defect, Defendant knowingly and intentionally
concealed material facts, and breached its duty not to do so.

393. Plaintiff Haller and the other Minnesota Class Members are reasonable consumers
who do not expect that their vehicles will suffer from a Hood Defect which is the reasonable and
objective consumer expectation for vehicles.

394. As a result of Defendant’s misconduct, Plaintiff Haller and Minnesota Class
Members have been harmed and have suffered actual and economic damages in that the Class
Vehicles are defective, and require repairs or replacement, and are worth less money because of
the Hood Defect.

395.  Plaintiff Haller has provided adequate notice to Defendant.

TWELVTH CAUSE OF ACTION

Breach of Express Warranty Pursuant to N.Y. UCC § 2-313
(Plaintiff Halliday on behalf of the New York Class)

396. Plaintiffs incorporate by reference all of the above paragraphs of this Complaint as

though fully stated herein.
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397. In connection with the sale or lease of the Class Vehicles to Plaintiffs and Class
Members, Defendant provided Plaintiffs and Class Members with a New Vehicle Limited
Warranty, under which it agreed to repair defective parts for the five year or 60,000 mile period
following the date of the original retail delivery or date of first use.

398. Plaintiff Halliday and New York Class Members relied on Defendant’s warranties
when they agreed to purchase or lease the Class Vehicles, and Defendant’s warranties were part
of the basis of the bargain.

399. Plaintiff Halliday and New York Class Members submitted their vehicles for
warranty repairs as referenced herein. Defendant failed to comply with the terms of the express
written warranty provided to each class member by failing to repair the Hood Defect under the
vehicle’s warranty within a reasonable period of time as described herein.

400. Plaintiff Halliday and New York Class Members have given Defendant reasonable
opportunities to cure the Hood Defect plaguing their respective vehicles, but Defendant has failed
to repair the vehicles’ Hood Defect within a reasonable period of time.

401. As a result of these nonconformities, Plaintiff Halliday and New York Class
Members cannot reasonably rely on the Class Vehicles for the ordinary purpose of safe, reliable,
comfortable, and efficient transportation.

402. Plaintiff Halliday and New York Class Members could not reasonably have
discovered these nonconformities with the Class Vehicles prior to Plaintiff Halliday and New York
Class Members’ acceptance of the Class Vehicles.

403. Asaresult of Defendant’s breach of express warranties, Plaintiff Halliday and New
York Class Vehicle owners have been damaged.

THIRTEENTH CAUSE OF ACTION
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Violation of N.Y. Gen. Bus. Law § 349
(Plaintiff Halliday on behalf of the New York Class)

404. Plaintiffs incorporate by referenced all allegations contained in this Complaint as
though fully stated herein.

405. Plaintiff Halliday and New York Class Members are each “persons” under N.Y.
Gen. Bus. Law § 349(g).

406. Defendant is a “person,” “firm,” “corporation” or *“association” under N.Y. Gen.
Bus. Law § 349(g).

407. The allegations set forth herein constitute false, misleading, unlawful or deceptive
trade practice under N.Y. Gen. Bus. Law § 349, et seq.

408. By failing to disclose and concealing the Hood Defect from Plaintiff Halliday and
New York Class Members, Defendant violated the N.Y. Gen. Bus. Law 8 349, et seq., as it
represented that the Class Vehicles had characteristics and benefits that they do not have,
represented that the Class Vehicles were of a particular standard, quality, or grade when they were
of another, and advertised the Class Vehicles with the intent not to sell them as advertised.

409. Defendant’s unfair and deceptive acts or practices occurred repeatedly in
Defendant’s trade or business, were capable of deceiving a substantial portion of the purchasing
public, and imposed a serious safety risk on the public.

410. Defendant knew that the Class Vehicles suffered from the Hood Defect, were
defectively manufactured or made, would fail prematurely, and were not suitable for their intended
use.

411. Defendant was under a duty to Plaintiff Halliday and the New York Class Members
to disclose the defective nature of the Class Vehicles because:

a. Defendant was in a superior position to know the true state of facts about the Hood
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Defect contained in the Class Vehicles;

b. Defendant knew that the Class Vehicles suffered from an inherent defect, were

defectively designed or manufactured, and were not suitable for their intended use;

C. Plaintiff Halliday and the New York Class Members could not reasonably have

been expected to learn or discover that their vehicles have the Hood Defect until
after they purchased the Class Vehicles; and,

d. Defendant made partial disclosures about the quality of the Class Vehicles without

revealing the defective nature of the Class Vehicles and the Hood Defect.

412. The facts concealed or not disclosed by Defendant to Plaintiff Halliday and New
York Class Members are material in that a reasonable person would have considered them to be
important in deciding whether or not to purchase the Class Vehicles.

413. Plaintiff Halliday and the New York Class relied on Defendant to disclose material
information it knew, such as the Hood Defect in the Class Vehicles, and not to induce them into a
transaction they would not have entered had the Defendant disclosed this information.

414. By failing to disclose the Hood Defect, Defendant knowingly and intentionally
concealed material facts and breached its duty not to do so.

415. Plaintiff Halliday and the other New York Class Members are reasonable
consumers who do not expect that their vehicles will suffer from a Hood Defect, which is the
reasonable and objective consumer expectation for vehicles.

416. As a result of Defendant’s misconduct, Plaintiff Halliday and New York Class
Members have been harmed and have suffered actual and economic damages in that the Class
Vehicles are defective, and require repairs, or replacement; and are worth less money because of

the Hood Defect.
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417. Plaintiff Halliday has provided adequate notice to Defendant.

FOURTEENTH CAUSE OF ACTION
Breach of Implied Warranty of Merchantability
Pursuant to Tex. Bus. & Com. Code § 2.314
(Plaintiffs Gentry and Guillen on behalf of the Texas Class)

418. Plaintiffs incorporate by reference all of the above paragraphs of this Complaint as
though fully stated herein.

419. Defendant is a merchant with respect to motor vehicles.

420. Plaintiffs Gentry’s and Guillen’s vehicles and Texas Class Vehicles were each
subject to implied warranties of merchantability, as defined in Tex. Bus. & Com. Code § 2.314,
running from the Defendant to the Plaintiff Jantz and Texas Class Vehicle owners.

421. An implied warranty that the Plaintiffs Gentry’s and Guillen’s vehicles and Class
Vehicles were merchantable arose by operation of law as part of the purchase or lease of the subject
vehicles.

422. Defendant breached the implied warranty of merchantability in that the Class
Vehicles suffer from the defects referenced herein, and thus were not in merchantable condition
when Plaintiffs Gentry and Guillen and the Texas Class Members purchased or leased the Class
Vehicles, or at any time thereafter, and the Class Vehicles are unfit for the ordinary purpose for
which such vehicles are used. Specifically, the Class Vehicles were and are not fit for their
ordinary purpose of providing reasonably reliable and safe transportation because the Class
Vehicles suffer from the Hood Defect which can make driving unreasonably dangerous.

423. Plaintiffs Gentry and Guillen and the Texas Class Members used their Class
Vehicles for the ordinary purpose that consumer automobiles are used — to transport passengers

and belongings reliably, comfortably, and safely for personal, family, or household purposes.
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424.  Despite Plaintiffs Gentry and Guillen and the Texas Class Members’ ordinary and
expected use of their vehicles, the Class Vehicles did not adhere to minimal consumer
expectations, were not of fair and average quality, and would not pass without objection in the
consumer automotive industry at the time of sale.

425.  Asaresult of Defendant’s breach of the applicable implied warranties, owners and
lessees of the Class Vehicles suffered an ascertainable loss of money, property, and/or value of
their Class Vehicles. Defendant’s actions, as complained of herein, breached the implied warranty
that the Class Vehicles were of merchantable quality and fit for such use.

FIFTEENTH CAUSE OF ACTION

Breach of Express Warranty Pursuant to Tex. Bus. & Com. Code Ann. § 2.313
(Plaintiff Gentry and Guillen on behalf of the Texas Class)

426. Plaintiffs incorporate by reference all of the above paragraphs of this Complaint as
though fully stated herein.

427. In connection with the sale or lease of the Class Vehicles to Plaintiffs and Class
Members, Defendant provided Plaintiffs and Class Members with a New Vehicle Limited
Warranty, under which it agreed to repair defective parts for the five year or 60,000 mile period
following the date of the original retail delivery or date of first use.

428. Plaintiffs Gentry and Guillen and the Texas Class Members relied on Defendant’s
warranties when they agreed to purchase or lease the Class Vehicles, and Defendant’s warranties
were part of the basis of the bargain.

429. Plaintiffs Gentry and Guillen and the Texas Class Members submitted their vehicles
for warranty repairs as referenced herein. Defendant failed to comply with the terms of the express
written warranty provided to each class member by failing to repair the Hood Defect under the

vehicle’s warranty within a reasonable period of time as described herein.
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430. Plaintiffs Gentry and Guillen and the Texas Class Members have given Defendant
reasonable opportunities to cure the Hood Defect plaguing their respective vehicles, but Defendant
has failed to repair the vehicles’ Hood Defect within a reasonable period of time.

431. As a result of these nonconformities, Plaintiffs Gentry and Guillen and the Texas
Class Members cannot reasonably rely on the Class Vehicles for the ordinary purpose of safe,
reliable, comfortable, and efficient transportation.

432. Plaintiffs Gentry and Guillen and the Texas Class Members could not reasonably
have discovered these nonconformities with the Class Vehicles prior to Plaintiffs Gentry and
Guillen and the Texas Class Members’ acceptance of the Class Vehicles.

433. As a result of Defendant’s breach of express warranties, Plaintiffs Gentry and
Guillen and Texas Class Vehicle owners have been damaged.

SIXTEENTH CAUSE OF ACTION
Violation of the Texas Deceptive Practices Act

Tex. Bus. & Com. Code § 17.41, et seq.
(Plaintiff Gentry and Guillen on behalf of the Texas Class)

434. Plaintiffs incorporate by referenced all allegations contained in this Complaint as
though fully stated herein.

435. Plaintiffs Gentry and Guillen and the Texas Class Members are each “consumers”
under Tex. Bus. & Com. Code § 17.45(4) because they sought or acquired their vehicle by
purchase.

436. Plaintiffs Gentry’s and Guillen’s vehicles and the Texas Class Vehicles are “goods”
under Tex. Bus. & Com. Code 8§ 17.45(1) because they are tangible chattel that were purchased or
leased for use.

437. Defendant is a “person” under Tex. Bus. & Com. Code § 17.45(3) because it is a

corporation.
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438. At all relevant times, Defendant has engaged in “Trade” and “Commerce” as
defined by Tex. Bus. & Com. Code § 17.45(6) by advertising, offering for sale, selling, leasing,
and/or distributing vehicles in the United States, including Texas, directly or indirectly affecting
Texas citizens through that trade and commerce.

439. The allegations set forth herein constitute false, misleading, unlawful, or deceptive
trade practice under Texas’s Deceptive Trade Practices Act (“DTPA”), Tex. Bus. & Com. Code §
17.41, et seq.

440. By failing to disclose and concealing the Hood Defect from Plaintiffs Gentry and
Guillen and Texas Class Members, Defendant violated the Texas Deceptive Trade Practices Act,
as it represented that the Class Vehicles had characteristics and benefits that they do not have,
represented that the Class Vehicles were of a particular standard, quality, or grade when they were
of another, and advertised the Class Vehicles with the intent not to sell them as advertised.

441. Defendant’s unfair and deceptive acts or practices occurred repeatedly in
Defendant’s trade or business, were capable of deceiving a substantial portion of the purchasing
public and imposed a serious safety risk on the public.

442. Defendant knew that the Class Vehicles suffered from the Hood Defect, were
defectively manufactured or made, would fail prematurely, and were not suitable for their intended
use.

443. Defendant was under a duty to Plaintiffs Gentry and Guillen and the Texas Class
Members to disclose the defective nature of the Class Vehicles because:

a. Defendant was in a superior position to know the true state of facts about the Hood

Defect contained in the Class Vehicles;

b. Defendant knew that the Class Vehicles suffered from an inherent defect, were
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defectively designed or manufactured, and were not suitable for their intended use;

C. Plaintiffs Gentry and Guillen and the Texas Class Members could not reasonably
have been expected to learn or discover that their vehicles have the Hood Defect
until after they purchased the Class Vehicles; and,

d. Defendant made partial disclosures about the quality of the Class Vehicles without

revealing the defective nature of the Class Vehicles and the Hood Defect.

444. The facts concealed or not disclosed by Defendant to Plaintiffs Gentry and Guillen
and Texas Class Members are material in that a reasonable person would have considered them to
be important in deciding whether or not to purchase the Class Vehicles.

445.  Plaintiffs Gentry and Guillen and the Texas Class Members relied on Defendant to
disclose material information it knew, such as the Hood Defect in the Class Vehicles, and not to
induce them into a transaction they would not have entered had the Defendant disclosed this
information.

446. By failing to disclose the Hood Defect, Defendant knowingly and intentionally
concealed material facts, and breached its duty not to do so.

447. Moreover, Defendant’s intentional concealment of and failure to disclose the Hood
Defect constitutes an “unconscionable action or course of action” under Tex. Bus. & Com. Code
§ 17.45(5) because, to the detriment of Plaintiffs Gentry and Guillen and the Texas Class, that
conduct took advantage of Plaintiffs Gentry and Guillen and Class Members’ lack of knowledge,
ability, and experience to a grossly unfair degree. That “unconscionable action or course of action”
was a producing cause of the economic damages sustained by Plaintiffs Gentry and Guillen and

the Texas Class.
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448. Plaintiffs Gentry and Guillen and the other Texas Class Members are reasonable
consumers who do not expect that their vehicles will suffer from a Hood Defect, which is the
reasonable and objective consumer expectation for vehicles.

449. In addition, Defendant is also liable under Tex. Bus. & Com. Code § 17.50(a)
because Defendant’s breach of the implied warranty of merchantability set forth above was a
producing cause of economic damages sustained by Plaintiffs Gentry and Guillen and the Texas
Class Members.

450. As a result of Defendant’s misconduct, Plaintiffs Gentry and Guillen and Texas
Class Members have been harmed and have suffered actual and economic damages in that the
Class Venhicles are defective and require repairs or replacement, and are worth less money because
of the Hood Defect.

451. Plaintiffs Gentry and Guillen have provided adequate notice to Defendant.

SEVENTEENTH CAUSE OF ACTION
Breach of Implied Warranty of Merchantability

Pursuant to Colo. Rev. Stat. Ann. § 4-2-314
(Plaintiff Paraday on behalf of the Colorado Class)

452. Plaintiffs incorporate by reference all of the above paragraphs of this Complaint as
though fully stated herein.

453. Defendant is a merchant with respect to motor vehicles.

454.  Plaintiff Paraday’s vehicle and Colorado Class Vehicles were each subject to
implied warranties of merchantability, as defined in Colo. Rev. Stat. Ann. § 4-2-314, running from
the Defendant to the Plaintiff Paraday and Colorado Class Vehicle owners.

455.  An implied warranty that Plaintiff Paraday’s vehicle and Colorado Class Vehicles

were merchantable arose by operation of law as part of the purchase or lease of the subject vehicles.

94

Case 3:22-cv-00401 Document 31 Filed 11/28/22 Page 94 of 131 PagelD #: 271



456. Defendant breached the implied warranty of merchantability in that the Class
Vehicles suffer from the defects referenced herein, and thus were not in merchantable condition
when Plaintiff Paraday and the Colorado Class Members purchased or leased the Class Vehicles,
or at any time thereafter, and the Class Vehicles are unfit for the ordinary purpose for which such
vehicles are used. Specifically, the Class Vehicles were and are not fit for their ordinary purpose
of providing reasonably reliable and safe transportation because the Class Vehicles suffer from the
Hood Defect which can make driving unreasonably dangerous.

457.  Plaintiff Paraday and the Colorado Class Members used their Class Vehicles for
the ordinary purpose that consumer automobiles are used — to transport passengers and
belongings reliably, comfortably, and safely for personal, family, or household purposes.

458. Despite Plaintiff Paraday and the Colorado Class Members’ ordinary and expected
use of their vehicles, the Class Vehicles did not adhere to minimal consumer expectations, were
not of fair and average quality, and would not pass without objection in the consumer automotive
industry at the time of sale.

459.  Asaresult of Defendant’s breach of the applicable implied warranties, owners and
lessees of the Class Vehicles suffered an ascertainable loss of money, property, and/or value of
their Class Vehicles. Defendant’s actions, as complained of herein, breached the implied warranty
that the Class Vehicles were of merchantable quality and fit for such use.

EIGHTEENTH CAUSE OF ACTION

Breach of Express Warranty Pursuant to Colo. Rev. Stat. Ann. § 4-2-313
(Plaintiff Paraday on behalf of the Colorado Class)

460. Plaintiffs incorporate by reference all of the above paragraphs of this Complaint as
though fully stated herein.
461. In connection with the sale or lease of the Class Vehicles to Plaintiffs and Class

Members, Defendant provided Plaintiffs and Class Members with a New Vehicle Limited
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Warranty, under which it agreed to repair defective parts for the five year or 60,000 mile period
following the date of the original retail delivery or date of first use.

462. Plaintiff Paraday and the Colorado Class Members relied on Defendant’s
warranties when they agreed to purchase or lease the Class Vehicles, and Defendant’s warranties
were part of the basis of the bargain.

463. Plaintiff Paraday and the Colorado Class Members submitted their vehicles for
warranty repairs as referenced herein. Defendant failed to comply with the terms of the express
written warranty provided to each class member by failing to repair the Hood Defect under the
vehicle’s warranty within a reasonable period of time as described herein.

464. Plaintiff Paraday and the Colorado Class Members have given Defendant
reasonable opportunities to cure the Hood Defect plaguing their respective vehicles, but Defendant
has failed to repair the vehicles’ Hood Defect within a reasonable period of time.

465. As a result of these nonconformities, Plaintiff Paraday and the Colorado Class
Members cannot reasonably rely on the Class Vehicles for the ordinary purpose of safe, reliable,
comfortable, and efficient transportation.

466. Plaintiff Paraday and the Colorado Class Members could not reasonably have
discovered these nonconformities with the Class Vehicles prior to Plaintiff Paraday and the
Colorado Class Members’ acceptance of the Class Vehicles.

467. As a result of Defendant’s breach of express warranties, Plaintiff Paraday and
Colorado Class Vehicle owners have been damaged.

NINETEENTH CAUSE OF ACTION
Violation of the Colorado Consumer Protection Act

Colo. Rev. Stat. Ann. § 6-1-101, et seq.
(Plaintiff Paraday on behalf of the Colorado Class)
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468. Plaintiffs incorporate by referenced all allegations contained in this Complaint as
though fully stated herein.

469. Plaintiff Paraday and the Colorado Class Members are each “consumers” under
Colo. Rev. Stat. 8 6-1-113(1)(a) because they sought or acquired their vehicle by purchase.

470. Defendant is a “person” under Colo. Rev. Stat. § 6-1-102(6).

471. Colorado’s Consumer Protection Act (the “CCPA”) prohibits a person from
engaging in a “deceptive trade practice,” which includes knowingly making “a false representation
as to the source, sponsorship, approval, or certification of goods,” or “a false representation as to
the characteristics, ingredients, uses, benefits, alterations, or quantities of goods.” Colo. Rev. Stat.
8 6-1-105(1)(b), (e). Deceptive practices prohibited by the CCPA include “fail[ing] to disclose
material information concerning goods, services, or property which information was known at the
time of an advertisement or sale if such failure to disclose such information was intended to induce
the consumer to enter into a transaction.” Colo. Rev. Stat. § 6-1-105.

472. The allegations set forth herein constitute false, misleading, unlawful, or deceptive
trade practice under CCPA. Colo. Rev. Stat. Ann. 8 6-1-101, et seq.

473. By failing to disclose and concealing the Hood Defect from Plaintiff Paraday and
the Colorado Class Members, Defendant violated the CCPA, as it represented that the Class
Vehicles had characteristics and benefits that they do not have, represented that the Class Vehicles
were of a particular standard, quality, or grade when they were of another, and advertised the Class
Vehicles with the intent not to sell them as advertised.

474. Defendant’s unfair and deceptive acts or practices occurred repeatedly in
Defendant’s trade or business, were capable of deceiving a substantial portion of the purchasing

public and imposed a serious safety risk on the public.
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475. Defendant knew that the Class Vehicles suffered from the Hood Defect, were
defectively manufactured or made, would fail prematurely, and were not suitable for their intended
use.

476. Defendant was under a duty to Plaintiff Paraday and the Colorado Class Members
to disclose the defective nature of the Class Vehicles because:

a. Defendant was in a superior position to know the true state of facts about the Hood

Defect contained in the Class Vehicles;

b. Defendant knew that the Class Vehicles suffered from an inherent defect, were

defectively designed or manufactured, and were not suitable for their intended use;

C. Plaintiff Paraday and the Colorado Class Members could not reasonably have been

expected to learn or discover that their vehicles have the Hood Defect until after
they purchased the Class Vehicles; and,

d. Defendant made partial disclosures about the quality of the Class Vehicles without

revealing the defective nature of the Class Vehicles and the Hood Defect.

477. The facts concealed or not disclosed by Defendant to Plaintiff Paraday and the
Colorado Class Members are material in that a reasonable person would have considered them to
be important in deciding whether or not to purchase the Class Vehicles.

478. Plaintiff Paraday and the Colorado Class Members relied on Defendant to disclose
material information it knew, such as the Hood Defect in the Class Vehicles, and not to induce
them into a transaction they would not have entered had the Defendant disclosed this information.

479. By failing to disclose the Hood Defect, Defendant knowingly and intentionally

concealed material facts, and breached its duty not to do so.
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480. Plaintiff Paraday and the other Colorado Class Members are reasonable consumers
who do not expect that their vehicles will suffer from a Hood Defect, which is the reasonable and
objective consumer expectation for vehicles.

481. As a result of Defendant’s misconduct, Plaintiff Paraday and the Colorado Class
Members have been harmed and have suffered actual and economic damages in that the Class
Vehicles are defective and require repairs or replacement, and are worth less money because of
the Hood Defect.

482. Pursuant to Colo. Rev. Stat. § 6-1-113, Plaintiff Paraday seeks monetary relief
against Defendant measured as the greater of (a) actual damages in an amount to be determined at
trial and discretionary trebling of such damages, or (b) statutory damages in the amount of $500
for each Plaintiff Paraday and Colorado Class Member.

483. Plaintiff Paraday and the Colorado Class Members also seek punitive damages
because Defendant engaged in aggravated and outrageous conduct.

484. Plaintiff Paraday and the Colorado Class Members also seek an order enjoining
Volkswagen’s unfair, unlawful, or deceptive practices, declaratory relief, attorneys’ fees, and any
other just and proper remedy under the CCPA.

485. Plaintiff Paraday has provided adequate notice to Defendant.

TWENTIETH CAUSE OF ACTION
Breach of Implied Warranty of Merchantability

Pursuant to Ga. Code Ann. § 11-2-314
(Plaintiff Westcott on behalf of the Georgia Class)

486. Plaintiffs incorporate by reference all of the above paragraphs of this Complaint as
though fully stated herein.

487. Defendant is a merchant with respect to motor vehicles.
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488. Plaintiff Westcott’s vehicle and Georgia Class Vehicles were each subject to
implied warranties of merchantability, as defined in Ga. Code Ann. § 11-2-314, running from the
Defendant to the Plaintiff Westcott and Georgia Class Vehicle owners.

489. An implied warranty that Plaintiff Westcott’s vehicle and Georgia Class Vehicles
were merchantable arose by operation of law as part of the purchase or lease of the subject vehicles.

490. Defendant breached the implied warranty of merchantability in that the Class
Vehicles suffer from the defects referenced herein, and thus were not in merchantable condition
when Plaintiff Westcott and the Georgia Class Members purchased or leased the Class Vehicles,
or at any time thereafter, and the Class Vehicles are unfit for the ordinary purpose for which such
vehicles are used. Specifically, the Class Vehicles were and are not fit for their ordinary purpose
of providing reasonably reliable and safe transportation because the Class Vehicles suffer from the
Hood Defect which can make driving unreasonably dangerous.

491. Plaintiff Westcott and the Georgia Class Members used their Class Vehicles for the
ordinary purpose that consumer automobiles are used — to transport passengers and belongings
reliably, comfortably, and safely for personal, family, or household purposes.

492. Despite Plaintiff Westcott and the Georgia Class Members’ ordinary and expected
use of their vehicles, the Class Vehicles did not adhere to minimal consumer expectations, were
not of fair and average quality, and would not pass without objection in the consumer automotive
industry at the time of sale.

493. Asaresult of Defendant’s breach of the applicable implied warranties, owners and
lessees of the Class Vehicles suffered an ascertainable loss of money, property, and/or value of
their Class Vehicles. Defendant’s actions, as complained of herein, breached the implied warranty

that the Class Vehicles were of merchantable quality and fit for such use.
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TWENTY FIRST CAUSE OF ACTION
Breach of Express Warranty Pursuant to Ga. Code Ann. § 11-2-313
(Plaintiff Westcott on behalf of the Georgia Class)

494. Plaintiffs incorporate by reference all of the above paragraphs of this Complaint as
though fully stated herein.

495. In connection with the sale or lease of the Class Vehicles to Plaintiffs and Class
Members, Defendant provided Plaintiffs and Class Members with a New Vehicle Limited
Warranty, under which it agreed to repair defective parts for the five year or 60,000 mile period
following the date of the original retail delivery or date of first use.

496. Plaintiff Westcott and the Georgia Class Members relied on Defendant’s warranties
when they agreed to purchase or lease the Class Vehicles, and Defendant’s warranties were part
of the basis of the bargain.

497. Plaintiff Westcott and the Georgia Class Members submitted their vehicles for
warranty repairs as referenced herein. Defendant failed to comply with the terms of the express
written warranty provided to each class member by failing to repair the Hood Defect under the
vehicle’s warranty within a reasonable period of time as described herein.

498. Plaintiff Westcott and the Georgia Class Members have given Defendant
reasonable opportunities to cure the Hood Defect plaguing their respective vehicles, but Defendant
has failed to repair the vehicles’ Hood Defect within a reasonable period of time.

499. As a result of these nonconformities, Plaintiff Westcott and the Georgia Class
Members cannot reasonably rely on the Class Vehicles for the ordinary purpose of safe, reliable,
comfortable, and efficient transportation.

500. Plaintiff Westcott and the Georgia Class Members could not reasonably have
discovered these nonconformities with the Class Vehicles prior to Plaintiff Westcott and the

Georgia Class Members’ acceptance of the Class Vehicles.
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501. As aresult of Defendant’s breach of express warranties, Plaintiff Westcott and the
Georgia Class Vehicle owners have been damaged.

TWENTY SECOND CAUSE OF ACTION
Violation of the Georgia Fair Business Practices Act
Ga. Code Ann. § 10-1-390, et seq.
(Plaintiff Westcott on behalf of the Georgia Class)

502. Plaintiffs incorporate by referenced all allegations contained in this Complaint as
though fully stated herein.

503. Plaintiff Westcott and the Georgia Class Members are each “consumers” under Ga.
Code Ann. § 10-1-393(b) because they sought or acquired their vehicle by purchase.

504. Defendant engaged in “trade or commerce” within the meaning of Ga. Code Ann.
§ 10-1-393(b).

505. The Georgia Fair Business Practices Act (“Georgia FBPA”) declares “[u]nfair or
deceptive acts or practices in the conduct of consumer transactions and consumer acts or practices
in trade or commerce” to be unlawful, Ga. Code Ann. § 101-393(b), including, but not limited to,
“representing that goods or services have sponsorship, approval, characteristics, ingredients, uses,
benefits, or quantities that they do not have,” “[r]epresenting that goods or services are of a
particular standard, quality, or grade ... if they are of another,” and “[a]dvertising goods or services
with intent not to sell them as advertised,” Ga. Code Ann. § 10-1-393(b).

506. The allegations set forth herein constitute false, misleading, unlawful, or deceptive
trade practice under Georgia FBPA. Ga. Code Ann. § 10-1-393(b).

507. By failing to disclose and concealing the Hood Defect from Plaintiff Westcott and
the Georgia Class Members, Defendant violated the Georgia FBPA, as it represented that the Class

Vehicles had characteristics and benefits that they do not have, represented that the Class Vehicles
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were of a particular standard, quality, or grade when they were of another, and advertised the Class
Vehicles with the intent not to sell them as advertised.

508. Defendant’s unfair and deceptive acts or practices occurred repeatedly in
Defendant’s trade or business, were capable of deceiving a substantial portion of the purchasing
public and imposed a serious safety risk on the public.

509. Defendant knew that the Class Vehicles suffered from the Hood Defect, were
defectively manufactured or made, would fail prematurely, and were not suitable for their intended
use.

510. Defendant was under a duty to Plaintiff Westcott and the Georgia Class Members
to disclose the defective nature of the Class Vehicles because:

a. Defendant was in a superior position to know the true state of facts about the Hood

Defect contained in the Class Vehicles;

b. Defendant knew that the Class Vehicles suffered from an inherent defect, were

defectively designed or manufactured, and were not suitable for their intended use;

C. Plaintiff Westcott and the Georgia Class Members could not reasonably have been

expected to learn or discover that their vehicles have the Hood Defect until after
they purchased the Class Vehicles; and,

d. Defendant made partial disclosures about the quality of the Class Vehicles without

revealing the defective nature of the Class Vehicles and the Hood Defect.

511. The facts concealed or not disclosed by Defendant to Plaintiff Westcott and the
Georgia Class Members are material in that a reasonable person would have considered them to

be important in deciding whether or not to purchase the Class Vehicles.
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512.  Plaintiff Westcott and the Georgia Class Members relied on Defendant to disclose
material information it knew, such as the Hood Defect in the Class Vehicles, and not to induce
them into a transaction they would not have entered had the Defendant disclosed this information.

513. By failing to disclose the Hood Defect, Defendant knowingly and intentionally
concealed material facts, and breached its duty not to do so.

514. Plaintiff Westcott and the Georgia Class Members are reasonable consumers who
do not expect that their vehicles will suffer from a Hood Defect, which is the reasonable and
objective consumer expectation for vehicles.

515. As a result of Defendant’s misconduct, Plaintiff Westcott and the Georgia Class
Members have been harmed and have suffered actual and economic damages in that the Class
Vehicles are defective and require repairs or replacement, and are worth less money because of
the Hood Defect.

516. On May 2, 2022, Plaintiff Westcott’s counsel provided Defendant with a written
demand for relief pursuant to Ga. Code Ann. § 10-1-399(b).

517. Plaintiff Westcott and the Georgia Class Members also seek an order enjoining
Defendant’s unfair, unlawful, and/or deceptive practices, attorneys’ fees, and any other just and
proper relief available under the Georgia FBPA per Ga. Code Ann. § 10-1-399.

TWENTY THIRD CAUSE OF ACTION
Breach of Implied Warranty of Merchantability

Pursuant to Me. Rev. Stat. tit. 11, § 2-314
(Plaintiff Teras on behalf of the Maine Class)

518. Plaintiffs incorporate by reference all of the above paragraphs of this Complaint as
though fully stated herein.

519. Defendant is a merchant with respect to motor vehicles.
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520. Plaintiff Teras’ vehicle and Maine Class Vehicles were each subject to implied
warranties of merchantability, as defined in Me. Rev. Stat. tit. 11, § 2-314, running from the
Defendant to the Plaintiff Teras and Maine Class Vehicle owners.

521. An implied warranty that Plaintiff Teras’ vehicle and Maine Class Vehicles were
merchantable arose by operation of law as part of the purchase or lease of the subject vehicles.

522. Defendant breached the implied warranty of merchantability in that the Class
Vehicles suffer from the defects referenced herein, and thus were not in merchantable condition
when Plaintiff Teras and the Maine Class Members purchased or leased the Class Vehicles, or at
any time thereafter, and the Class Vehicles are unfit for the ordinary purpose for which such
vehicles are used. Specifically, the Class Vehicles were and are not fit for their ordinary purpose
of providing reasonably reliable and safe transportation because the Class Vehicles suffer from the
Hood Defect which can make driving unreasonably dangerous.

523. Plaintiff Teras and the Maine Class Members used their Class Vehicles for the
ordinary purpose that consumer automobiles are used — to transport passengers and belongings
reliably, comfortably, and safely for personal, family, or household purposes.

524. Despite Plaintiff Teras and the Maine Class Members’ ordinary and expected use
of their vehicles, the Class Vehicles did not adhere to minimal consumer expectations, were not of
fair and average quality, and would not pass without objection in the consumer automotive industry
at the time of sale.

525. As aresult of Defendant’s breach of the applicable implied warranties, owners and
lessees of the Class Vehicles suffered an ascertainable loss of money, property, and/or value of
their Class Vehicles. Defendant’s actions, as complained of herein, breached the implied warranty

that the Class Vehicles were of merchantable quality and fit for such use.
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TWENTY FOURTH CAUSE OF ACTION
Breach of Express Warranty Pursuant to Me. Rev. Stat. tit. 11, § 2-313
(Plaintiff Teras on behalf of the Maine Class)

526. Plaintiffs incorporate by reference all of the above paragraphs of this Complaint as
though fully stated herein.

527. In connection with the sale or lease of the Class Vehicles to Plaintiffs and Class
Members, Defendant provided Plaintiffs and Class Members with a New Vehicle Limited
Warranty, under which it agreed to repair defective parts for the five year or 60,000 mile period
following the date of the original retail delivery or date of first use.

528. Plaintiff Teras and the Maine Class Members relied on Defendant’s warranties
when they agreed to purchase or lease the Class Vehicles, and Defendant’s warranties were part
of the basis of the bargain.

529. Plaintiff Teras and the Maine Class Members submitted their vehicles for warranty
repairs as referenced herein. Defendant failed to comply with the terms of the express written
warranty provided to each class member by failing to repair the Hood Defect under the vehicle’s
warranty within a reasonable period of time as described herein.

530. Plaintiff Teras and the Maine Class Members have given Defendant reasonable
opportunities to cure the Hood Defect plaguing their respective vehicles, but Defendant has failed
to repair the vehicles’ Hood Defect within a reasonable period of time.

531. Asaresult of these nonconformities, Plaintiff Teras and the Maine Class Members
cannot reasonably rely on the Class Vehicles for the ordinary purpose of safe, reliable,
comfortable, and efficient transportation.

532. Plaintiff Teras and the Maine Class Members could not reasonably have discovered
these nonconformities with the Class Vehicles prior to Plaintiff Teras and the Maine Class

Members’ acceptance of the Class Vehicles.
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533. As a result of Defendant’s breach of express warranties, Plaintiff Teras and the
Maine Class Vehicle owners have been damaged.

TWENTY FIFTH CAUSE OF ACTION
Violation of the Maine Unfair Trade Practices Act
5 M.R.S.A, § 205-A, et seq.

(Plaintiff Teras on behalf of the Maine Class)

534. Plaintiffs incorporate by referenced all allegations contained in this Complaint as
though fully stated herein.

535. Defendant is a “person” as defined by 5 M.R.S.A. § 206(2).

536. Defendant’s conduct as alleged herein related was in the course of “trade and
commerce” as defined by 5 M.R.S.A. § 206(3).

537. Plaintiff Teras and the Maine Class Members purchased goods and/or services for
personal, family, and/or household purposes.

538. Plaintiff Teras counsel sent a demand for relief pursuant to 5 M.R.S.A. § 213(1-A)
on April 25, 2022.

539. The allegations set forth herein constitute false, misleading, unlawful, or deceptive
trade practice under Maine Unfair Trade Practices Act (“Maine UTPA”). 5 M.R.S.A, § 205-A, et
seq.

540. By failing to disclose and concealing the Hood Defect from Plaintiff Teras and the
Maine Class Members, Defendant violated the Maine UTPA, as it represented that the Class
Vehicles had characteristics and benefits that they do not have, represented that the Class Vehicles
were of a particular standard, quality, or grade when they were of another, and advertised the Class

Vehicles with the intent not to sell them as advertised.
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541. Defendant’s unfair and deceptive acts or practices occurred repeatedly in
Defendant’s trade or business, were capable of deceiving a substantial portion of the purchasing
public and imposed a serious safety risk on the public.

542. Defendant knew that the Class Vehicles suffered from the Hood Defect, were
defectively manufactured or made, would fail prematurely, and were not suitable for their intended
use.

543. Defendant was under a duty to Plaintiff Teras and the Maine Class Members to
disclose the defective nature of the Class Vehicles because:

a. Defendant was in a superior position to know the true state of facts about the Hood

Defect contained in the Class Vehicles;

b. Defendant knew that the Class Vehicles suffered from an inherent defect, were

defectively designed or manufactured, and were not suitable for their intended use;

C. Plaintiff Teras and the Maine Class Members could not reasonably have been

expected to learn or discover that their vehicles have the Hood Defect until after
they purchased the Class Vehicles; and,

d. Defendant made partial disclosures about the quality of the Class Vehicles without

revealing the defective nature of the Class Vehicles and the Hood Defect.

544. The facts concealed or not disclosed by Defendant to Plaintiff Teras and the Maine
Class Members are material in that a reasonable person would have considered them to be
important in deciding whether or not to purchase the Class Vehicles.

545. Plaintiff Teras and the Maine Class Members relied on Defendant to disclose
material information it knew, such as the Hood Defect in the Class Vehicles, and not to induce

them into a transaction they would not have entered had the Defendant disclosed this information.
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546. By failing to disclose the Hood Defect, Defendant knowingly and intentionally
concealed material facts, and breached its duty not to do so.

547. Plaintiff Teras and the Maine Class Members are reasonable consumers who do not
expect that their vehicles will suffer from a Hood Defect, which is the reasonable and objective
consumer expectation for vehicles.

548. As a result of Defendant’s misconduct, Plaintiff Teras and the Maine Class
Members have been harmed and have suffered actual and economic damages in that the Class
Vehicles are defective and require repairs or replacement, and are worth less money because of
the Hood Defect.

TWENTY SIXTH CAUSE OF ACTION

Breach of Express Warranty Pursuant to N.C. Gen. Stat. Ann. § 25-2-313
(Plaintiff Young on behalf of the North Carolina Class)

549. Plaintiffs incorporate by reference all of the above paragraphs of this Complaint as
though fully stated herein.

550. In connection with the sale or lease of the Class Vehicles to Plaintiffs and Class
Members, Defendant provided Plaintiffs and Class Members with a New Vehicle Limited
Warranty, under which it agreed to repair defective parts for the five year or 60,000 mile period
following the date of the original retail delivery or date of first use.

551. Plaintiff Young and the North Carolina Class Members relied on Defendant’s
warranties when they agreed to purchase or lease the Class Vehicles, and Defendant’s warranties
were part of the basis of the bargain.

552.  Plaintiff Young and the North Carolina Class Members submitted their vehicles for
warranty repairs as referenced herein. Defendant failed to comply with the terms of the express
written warranty provided to each class member by failing to repair the Hood Defect under the

vehicle’s warranty within a reasonable period of time as described herein.
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553. Plaintiff Young and the North Carolina Class Members have given Defendant
reasonable opportunities to cure the Hood Defect plaguing their respective vehicles, but Defendant
has failed to repair the vehicles’ Hood Defect within a reasonable period of time.

554.  As a result of these nonconformities, Plaintiff Young and the North Carolina Class
Members cannot reasonably rely on the Class Vehicles for the ordinary purpose of safe, reliable,
comfortable, and efficient transportation.

555.  Plaintiff Young and the North Carolina Class Members could not reasonably have
discovered these nonconformities with the Class Vehicles prior to Plaintiff Young and the North
Carolina Class Members’ acceptance of the Class Vehicles.

556. As a result of Defendant’s breach of express warranties, Plaintiff Young and the
North Carolina Class Vehicle owners have been damaged.

TWENTY SEVENTH CAUSE OF ACTION
Violation of the North Carolina Unfair and Deceptive Trade Practices Act

N.C. Gen. Stat. §75.1-1
(Plaintiff Young on behalf of the North Carolina Class)

557.  Plaintiffs incorporate by referenced all allegations contained in this Complaint as
though fully stated herein.

558.  North Carolina’s Unfair and Deceptive Trade Practices Act, N.C. Gen. Stat. § 75.1-
1 (“UDTPA?”) prohibits “[u]nfair methods of competition in or affecting commerce, and unfair or
deceptive acts or practices in or affecting commerce.” Defendant’s business acts and practices
alleged herein violate the North Carolina UDTPA.

559. The allegations set forth herein constitute false, misleading, unlawful, or deceptive
trade practice under the UDTPA. N.C. Gen. Stat. § 75.1-1.

560. By failing to disclose and concealing the Hood Defect from Plaintiff Young and

the North Carolina Class Members, Defendant violated the North Carolina UDTPA, as it
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represented that the Class Vehicles had characteristics and benefits that they do not have,
represented that the Class Vehicles were of a particular standard, quality, or grade when they were
of another, and advertised the Class Vehicles with the intent not to sell them as advertised.

561. Defendant’s unfair and deceptive acts or practices occurred repeatedly in
Defendant’s trade or business, were capable of deceiving a substantial portion of the purchasing
public and imposed a serious safety risk on the public.

562. Defendant knew that the Class Vehicles suffered from the Hood Defect, were
defectively manufactured or made, would fail prematurely, and were not suitable for their intended
use.

563. Defendant was under a duty to Plaintiff Young and the North Carolina Class
Members to disclose the defective nature of the Class Vehicles because:

a. Defendant was in a superior position to know the true state of facts about the Hood

Defect contained in the Class Vehicles;

b. Defendant knew that the Class Vehicles suffered from an inherent defect, were

defectively designed or manufactured, and were not suitable for their intended use;

C. Plaintiff Young and the North Carolina Class Members could not reasonably have

been expected to learn or discover that their vehicles have the Hood Defect until
after they purchased the Class Vehicles; and,

d. Defendant made partial disclosures about the quality of the Class Vehicles without

revealing the defective nature of the Class Vehicles and the Hood Defect.

564. The facts concealed or not disclosed by Defendant to Plaintiff Young and the North
Carolina Class Members are material in that a reasonable person would have considered them to

be important in deciding whether or not to purchase the Class Vehicles.
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565. Plaintiff Young and the North Carolina Class Members relied on Defendant to
disclose material information it knew, such as the Hood Defect in the Class Vehicles, and not to
induce them into a transaction they would not have entered had the Defendant disclosed this
information.

566. By failing to disclose the Hood Defect, Defendant knowingly and intentionally
concealed material facts, and breached its duty not to do so.

567. Plaintiff Young and the North Carolina Class Members are reasonable consumers
who do not expect that their vehicles will suffer from a Hood Defect, which is the reasonable and
objective consumer expectation for vehicles.

568. As a result of Defendant’s misconduct, Plaintiff Young and the North Carolina
Class Members have been harmed and have suffered actual and economic damages in that the
Class Venhicles are defective and require repairs or replacement, and are worth less money because
of the Hood Defect.

569. Plaintiff Young and the North Carolina Class Members further seek an order
enjoining Defendant’s unfair or deceptive acts or practices.

TWENTY EIGHTH CAUSE OF ACTION

Breach of Express Warranty Pursuant to Ohio Rev. Code Ann. § 1302.26
(Plaintiff Fields on behalf of the Ohio Class)

570. Plaintiffs incorporate by reference all of the above paragraphs of this Complaint as
though fully stated herein.

571. In connection with the sale or lease of the Class Vehicles to Plaintiffs and Class
Members, Defendant provided Plaintiffs and Class Members with a New Vehicle Limited
Warranty, under which it agreed to repair defective parts for the five year or 60,000 mile period

following the date of the original retail delivery or date of first use.
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572. Plaintiff Fields and the Ohio Class Members relied on Defendant’s warranties when
they agreed to purchase or lease the Class Vehicles, and Defendant’s warranties were part of the
basis of the bargain.

573. Plaintiff Fields and the Ohio Class Members submitted their vehicles for warranty
repairs as referenced herein. Defendant failed to comply with the terms of the express written
warranty provided to each class member by failing to repair the Hood Defect under the vehicle’s
warranty within a reasonable period of time as described herein.

574. Plaintiff Fields and the Ohio Class Members have given Defendant reasonable
opportunities to cure the Hood Defect plaguing their respective vehicles, but Defendant has failed
to repair the vehicles” Hood Defect within a reasonable period of time,

575.  As aresult of these nonconformities, Plaintiff Fields and the Ohio Class Members
cannot reasonably rely on the Class Vehicles for the ordinary purpose of safe, reliable,
comfortable, and efficient transportation.

576. Plaintiff Fields and the Ohio Class Members could not reasonably have discovered
these nonconformities with the Class Vehicles prior to Plaintiff Fields and the Ohio Class
Members’ acceptance of the Class Vehicles.

577. As a result of Defendant’s breach of express warranties, Plaintiff Fields and the
Ohio Class Vehicle owners have been damaged.

TWENTY NINTH CAUSE OF ACTION
Violation of the Ohio Consumer Sales Practices Act

Ohio Rev. Code § 1345.01, et seq.
(Plaintiff Fields on behalf of the Ohio Class)

578. Plaintiffs incorporate by referenced all allegations contained in this Complaint as

though fully stated herein.
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579. Plaintiff Fields and the other Ohio Class Members are “consumers” as defined by
the Ohio Consumer Sales Practices Act, Ohio Rev. Code 8§ 1345.01 (“OCSPA?”).

580. Defendant is a “supplier” as defined by the OCSPA.

581. Plaintiff Fields’s and the other Ohio Class Members’ purchases or leases of Class
Vehicles were “consumer transactions” as defined by the OCSPA.

582. The allegations set forth herein constitute false, misleading, unlawful, or deceptive
trade practice under the OCSPA. Ohio Rev. Code § 1345.01, et seq.

583. By failing to disclose and concealing the Hood Defect from Plaintiff Fields and the
Ohio Class Members, Defendant violated the OCSPA, as it represented that the Class Vehicles
had characteristics and benefits that they do not have, represented that the Class Vehicles were of
a particular standard, quality, or grade when they were of another, and advertised the Class
Vehicles with the intent not to sell them as advertised.

584. Defendant’s unfair and deceptive acts or practices occurred repeatedly in
Defendant’s trade or business, were capable of deceiving a substantial portion of the purchasing
public and imposed a serious safety risk on the public.

585. Defendant knew that the Class Vehicles suffered from the Hood Defect, were
defectively manufactured or made, would fail prematurely, and were not suitable for their intended
use.

586. Defendant was under a duty to Plaintiff Fields and the Ohio Class Members to
disclose the defective nature of the Class Vehicles because:

a. Defendant was in a superior position to know the true state of facts about the Hood

Defect contained in the Class Vehicles;

b. Defendant knew that the Class Vehicles suffered from an inherent defect, were
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defectively designed or manufactured, and were not suitable for their intended use;

C. Plaintiff Fields and the Ohio Class Members could not reasonably have been
expected to learn or discover that their vehicles have the Hood Defect until after
they purchased the Class Vehicles; and,

d. Defendant made partial disclosures about the quality of the Class Vehicles without

revealing the defective nature of the Class Vehicles and the Hood Defect.

587. The facts concealed or not disclosed by Defendant to Plaintiff Fields and the Ohio
Class Members are material in that a reasonable person would have considered them to be
important in deciding whether or not to purchase the Class Vehicles.

588. Plaintiff Fields and the Ohio Class Members relied on Defendant to disclose
material information it knew, such as the Hood Defect in the Class Vehicles, and not to induce
them into a transaction they would not have entered had the Defendant disclosed this information.

589. By failing to disclose the Hood Defect, Defendant knowingly and intentionally
concealed material facts, and breached its duty not to do so.

590. Plaintiff Fields and the Ohio Class Members are reasonable consumers who do not
expect that their vehicles will suffer from a Hood Defect, which is the reasonable and objective
consumer expectation for vehicles.

591. The Ohio Attorney General has made available for public inspection prior state
court decisions which have held that the acts and omissions of Defendant in this Complaint,
including, but not limited to, the failure to honor both implied warranties and express warranties,
the making and distribution of false, deceptive, and/or misleading representations, and the
concealment and/or non-disclosure of a dangerous defect, constitute deceptive sales practices in

violation of the OCSPA. These cases include, but are not limited to, the following: Mason v.
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Mercedes Benz USA, LLC (OPIF #10002382); State ex rel. Betty D. Montgomery v. Defendants
Motor Co. (OPIF #10002123); State ex rel. Betty D. Montgomery v. Bridgestone/Firestone, Inc.
(OPIF #10002025); Bellinger v. Hewlett-Packard Co., No. 20744, 2002 Ohio App. LEXIS 1573
(Ohio Ct. App. Apr. 10, 2002) (OPIF #10002077); Borror v. MarineMax of Ohio, No. OT-06-010,
2007 Oho App. LEXIS 525 (Ohio Ct. App. Feb. 9, 2007) (OPIF #10002388); State ex rel. Jim
Petro v. Craftmatic Organization, Inc. (OPIF #10002347); Mark J. Craw Defendants, et al. v.
Joseph Airport Toyota, Inc. (OPIF #10001586); State ex rel. William J. Brown v. Harold Lyons,
et al. (OPIF #10000304); Brinkman v. Mazda Motor of America, Inc. (OPIF #10001427); Khouri
v. Don Lewis (OPIF #100001995); Mosley v. Performance Mitsubishi aka Automanage (OPIF
#10001326); Walls v. Harry Williams dba Butch’s Auto Sales (OPIF #10001524); Brown v. Spears
(OPIF #10000403); State ex rel. Brown v. Bud Fletcher Used Cars, Inc. (OPIF #10000228) (Ohio
Ct. C.P. Apr. 27, 1982); State ex rel. Celebrezze v. Metro Toyota, Inc. (OPIF #10001194); and
Shellhorn v. Kohler Chrysler-Plymouth, Inc. (PIF Number 10001309).

592. Asaresult of its violations of the OCSPA detailed above, Defendant caused actual
damage to Plaintiff Fields and the Ohio Class Members and, if not stopped, will continue to harm
Plaintiff Fields and the Ohio Class Members. Plaintiff Fields and the Ohio Class Members
currently own or lease a Class Vehicles that are defective. Defects associated with the windshield
have caused the value of Class Vehicles to decrease.

593.  Asaresult of Defendant’s misconduct, Plaintiff Fields and the Ohio Class Members
have been harmed and have suffered actual and economic damages in that the Class Vehicles are
defective and require repairs or replacement, and are worth less money because of the Hood

Defect.
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594. Plaintiff Fields also seeks court costs and attorneys’ fees as a result of Defendant’s
violation of the OCSPA as provided in Ohio Rev. Code § 1345.09.
THIRTIETH CAUSE OF ACTION

Breach of Express Warranty Pursuant to S.C. Code Ann. 8§ 36-2-313
(Plaintiffs Greendale and Viner on behalf of the South Carolina Class)

595. Plaintiffs incorporate by reference all of the above paragraphs of this Complaint as
though fully stated herein.

596. In connection with the sale or lease of the Class Vehicles to Plaintiffs and Class
Members, Defendant provided Plaintiffs and Class Members with a New Vehicle Limited
Warranty, under which it agreed to repair defective parts for the five year or 60,000 mile period
following the date of the original retail delivery or date of first use.

597. Plaintiffs Greendale and Viner and the South Carolina Class Members relied on
Defendant’s warranties when they agreed to purchase or lease the Class Vehicles, and Defendant’s
warranties were part of the basis of the bargain.

598. Plaintiffs Greendale and Viner and the South Carolina Class Members submitted
their vehicles for warranty repairs as referenced herein. Defendant failed to comply with the terms
of the express written warranty provided to each class member by failing to repair the Hood Defect
under the vehicle’s warranty within a reasonable period of time as described herein.

599. Plaintiffs Greendale and Viner and the South Carolina Class Members have given
Defendant reasonable opportunities to cure the Hood Defect plaguing their respective vehicles, but
Defendant has failed to repair the vehicles’ Hood Defect within a reasonable period of time.

600. As aresult of these nonconformities, Plaintiffs Greendale and Viner and the South
Carolina Class Members cannot reasonably rely on the Class Vehicles for the ordinary purpose of

safe, reliable, comfortable, and efficient transportation.
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601. Plaintiffs Greendale and Viner and the South Carolina Class Members could not
reasonably have discovered these nonconformities with the Class Vehicles prior to Plaintiffs
Greendale and Viner and the South Carolina Class Members’ acceptance of the Class Vehicles.

602. As a result of Defendant’s breach of express warranties, Plaintiffs Greendale and
Viner and the South Carolina Class VVehicle owners have been damaged.

THIRTY FIRST CAUSE OF ACTION
Violation of the South Carolina Unfair Trade Practices Act

S.C. Code Ann. 8 39-5-10, et seq.
(Plaintiffs Greendale and Viner on behalf of the South Carolina Class)

603. Plaintiffs incorporate by referenced all allegations contained in this Complaint as
though fully stated herein.

604. Plaintiffs Greendale and Viner and the other South Carolina Class Members are
each a “consumer” under S.C. Code Ann. § 39-5-10(a).

605. Defendant is a “person” under S.C. Code Ann. § 39-5-10(a).

606. Defendant’s conduct, as set forth above, occurred in the conduct of trade or
commerce. S.C. Code Ann. § 39-5-10(b).

607. The allegations set forth herein constitute false, misleading, unlawful, or deceptive
trade practice under the South Carolina Unfair Trade Practices Act (“South Carolina UTPA”). S.C.
Code Ann. § 39-5-10, et seq.

608. By failing to disclose and concealing the Hood Defect from Plaintiffs Greendale
and Viner and the South Carolina Class Members, Defendant violated the South Carolina UTPA,
as it represented that the Class Vehicles had characteristics and benefits that they do not have,
represented that the Class Vehicles were of a particular standard, quality, or grade when they were

of another, and advertised the Class Vehicles with the intent not to sell them as advertised.
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609. Defendant’s unfair and deceptive acts or practices occurred repeatedly in
Defendant’s trade or business, were capable of deceiving a substantial portion of the purchasing
public and imposed a serious safety risk on the public.

610. Defendant knew that the Class Vehicles suffered from the Hood Defect, were
defectively manufactured or made, would fail prematurely, and were not suitable for their intended
use.

611. Defendant was under a duty to Plaintiffs Greendale and Viner and the South
Carolina Class Members to disclose the defective nature of the Class Vehicles because:

a. Defendant was in a superior position to know the true state of facts about the Hood

Defect contained in the Class Vehicles;

b. Defendant knew that the Class Vehicles suffered from an inherent defect, were

defectively designed or manufactured, and were not suitable for their intended use;

C. Plaintiffs Greendale and Viner and the South Carolina Class Members could not

reasonably have been expected to learn or discover that their vehicles have the
Hood Defect until after they purchased the Class Vehicles; and,

d. Defendant made partial disclosures about the quality of the Class Vehicles without

revealing the defective nature of the Class Vehicles and the Hood Defect.

612. The facts concealed or not disclosed by Defendant to Plaintiffs Greendale and Viner
and the South Carolina Class Members are material in that a reasonable person would have
considered them to be important in deciding whether or not to purchase the Class Vehicles.

613. Plaintiffs Greendale and Viner and the South Carolina Class Members relied on

Defendant to disclose material information it knew, such as the Hood Defect in the Class Vehicles,
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and not to induce them into a transaction they would not have entered had the Defendant disclosed
this information.

614. By failing to disclose the Hood Defect, Defendant knowingly and intentionally
concealed material facts, and breached its duty not to do so.

615. Plaintiffs Greendale and Viner and the South Carolina Class Members are
reasonable consumers who do not expect that their vehicles will suffer from a Hood Defect, which
is the reasonable and objective consumer expectation for vehicles.

616. As a result of Defendant’s misconduct, Plaintiffs Greendale and Viner and the
South Carolina Class Members have been harmed and have suffered actual and economic damages
in that the Class Vehicles are defective and require repairs or replacement, and are worth less
money because of the Hood Defect. Because Defendant’s actions were willful and knowing,
Plaintiffs’ Greendale and Viner and the South Carolina Class Members’ damages should be
trebled.

617. Plaintiffs Greendale and Viner further seeks an order enjoining Defendant’s unfair
or deceptive acts or practices.

618. Plaintiffs Greendale and Viner have provided adequate notice to Defendant.

THIRTY SECOND CAUSE OF ACTION

Breach of Express Warranty Pursuant to Wash. Rev. Code Ann. 8§ 62A.2-313
(Plaintiff Welch on behalf of the Washington Class)

619. Plaintiffs incorporate by reference all of the above paragraphs of this Complaint as
though fully stated herein.

620. In connection with the sale or lease of the Class Vehicles to Plaintiffs and Class
Members, Defendant provided Plaintiffs and Class Members with a New Vehicle Limited
Warranty, under which it agreed to repair defective parts for the five year or 60,000 mile period

following the date of the original retail delivery or date of first use.
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621. Plaintiff Welch and the Washington Class Members relied on Defendant’s
warranties when they agreed to purchase or lease the Class Vehicles, and Defendant’s warranties
were part of the basis of the bargain.

622. Plaintiff Welch and the Washington Class Members submitted their vehicles for
warranty repairs as referenced herein. Defendant failed to comply with the terms of the express
written warranty provided to each class member by failing to repair the Hood Defect under the
vehicle’s warranty within a reasonable period of time as described herein.

623. Plaintiff Welch and the Washington Class Members have given Defendant
reasonable opportunities to cure the Hood Defect plaguing their respective vehicles, but Defendant
has failed to repair the vehicles’ Hood Defect within a reasonable period of time.

624. As a result of these nonconformities, Plaintiff Welch and the Washington Class
Members cannot reasonably rely on the Class Vehicles for the ordinary purpose of safe, reliable,
comfortable, and efficient transportation.

625. Plaintiff Welch and the Washington Class Members could not reasonably have
discovered these nonconformities with the Class Vehicles prior to Plaintiff Welch and the
Washington Class Members’ acceptance of the Class Vehicles.

626. As a result of Defendant’s breach of express warranties, Plaintiff Welch and the
Washington Class Vehicle owners have been damaged.

THIRTY THIRD CAUSE OF ACTION
Violation of the Washington Consumer Protection Act

Wash. Rev. Code Ann. § 19.86, et seq.
(Plaintiff Welch on behalf of the Washington Class)

627. Plaintiffs incorporate by referenced all allegations contained in this Complaint as
though fully stated herein.

628. Plaintiff Welch and each Washington Class Member is a “person” under Wash.

121

Case 3:22-cv-00401 Document 31 Filed 11/28/22 Page 121 of 131 PagelD #: 298



Rev. Code Ann. 8 19.86.010(1).

629. Defendant is a “person” under Wash. Rev. Code Ann. 8 19.86.010(1).

630. The transactions between Plaintiff Welch and other Washington Class Members on
one hand and Defendant on the other, leading to the purchase or lease of the Class Vehicles by
Plaintiff Welch and the other Washington Class Members, constitute “trade” and “commerce” as
defined by. Wash. Rev. Code Ann. § 19.86.010(2).

631. The Washington Consumer Protection Act provides that “[u]nfair methods of
competition and unfair or deceptive acts or practices in the conduct of any trade or commerce are
hereby declared unlawful.” RCW 19.86.020.

632. The allegations set forth herein constitute false, misleading, unlawful, or deceptive
trade practice under the Washington Consumer Protection Act (“WCPA”). Wash. Rev. Code Ann.
§ 19.86, et seq.

633. By failing to disclose and concealing the Hood Defect from Plaintiff Welch and the
Washington Class Members, Defendant violated the WCPA, as it represented that the Class
Vehicles had characteristics and benefits that they do not have, represented that the Class Vehicles
were of a particular standard, quality, or grade when they were of another, and advertised the Class
Vehicles with the intent not to sell them as advertised.

634. Defendant’s unfair and deceptive acts or practices occurred repeatedly in
Defendant’s trade or business, were capable of deceiving a substantial portion of the purchasing
public and imposed a serious safety risk on the public.

635. Defendant knew that the Class Vehicles suffered from the Hood Defect, were
defectively manufactured or made, would fail prematurely, and were not suitable for their intended

use.

122

Case 3:22-cv-00401 Document 31 Filed 11/28/22 Page 122 of 131 PagelD #: 299



636. Defendant was under a duty to Plaintiff Welch and the Washington Class Members
to disclose the defective nature of the Class Vehicles because:

a. Defendant was in a superior position to know the true state of facts about the Hood

Defect contained in the Class Vehicles;

b. Defendant knew that the Class Vehicles suffered from an inherent defect, were

defectively designed or manufactured, and were not suitable for their intended use;

C. Plaintiff Welch and the Washington Class Members could not reasonably have been

expected to learn or discover that their vehicles have the Hood Defect until after
they purchased the Class Vehicles; and,

d. Defendant made partial disclosures about the quality of the Class Vehicles without

revealing the defective nature of the Class Vehicles and the Hood Defect.

637. The facts concealed or not disclosed by Defendant to Plaintiff Welch and the
Washington Class Members are material in that a reasonable person would have considered them
to be important in deciding whether or not to purchase the Class Vehicles.

638. Plaintiff Welch and the Washington Class Members relied on Defendant to disclose
material information it knew, such as the Hood Defect in the Class Vehicles, and not to induce
them into a transaction they would not have entered had the Defendant disclosed this information.

639. By failing to disclose the Hood Defect, Defendant knowingly and intentionally
concealed material facts, and breached its duty not to do so.

640. Plaintiff Welch and the Washington Class Members are reasonable consumers who
do not expect that their vehicles will suffer from a Hood Defect, which is the reasonable and

objective consumer expectation for vehicles.
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641. As aresult of Defendant’s misconduct, Plaintiff Welch and the Washington Class
Members have been harmed and have suffered actual and economic damages in that the Class
Vehicles are defective and require repairs or replacement, and are worth less money because of
the Hood Defect. Because Defendant’s actions were willful and knowing, Plaintiff Welch’s and
the Washington Class Members’ damages should be trebled.

642. Plaintiff Welch has provided adequate notice to Defendant.

THIRTY FOURTH CAUSE OF ACTION
Breach of Implied Warranty of Merchantability

Pursuant to W. Va. Code Ann. § 46-2-314
(Plaintiff Evelry on behalf of the West Virginia Class)

643. Plaintiffs incorporate by reference all of the above paragraphs of this Complaint as
though fully stated herein.

644. Defendant is a merchant with respect to motor vehicles.

645. Plaintiff Everly’ vehicle and West Virginia Class Vehicles were each subject to
implied warranties of merchantability, as defined in W. Va. Code Ann. § 46-2-314, running from
the Defendant to the Plaintiff Everly and West Virginia Class Vehicle owners.

646. An implied warranty that Plaintiff Everly’s vehicle and West Virginia Class
Vehicles were merchantable arose by operation of law as part of the purchase or lease of the subject
vehicles.

647. Defendant breached the implied warranty of merchantability in that the Class
Vehicles suffer from the defects referenced herein, and thus were not in merchantable condition
when Plaintiff Everly and the West Virginia Class Members purchased or leased the Class
Vehicles, or at any time thereafter, and the Class Vehicles are unfit for the ordinary purpose for

which such vehicles are used. Specifically, the Class Vehicles were and are not fit for their
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ordinary purpose of providing reasonably reliable and safe transportation because the Class
Vehicles suffer from the Hood Defect which can make driving unreasonably dangerous.

648. Plaintiff Everly and the West Virginia Class Members used their Class Vehicles for
the ordinary purpose that consumer automobiles are used — to transport passengers and
belongings reliably, comfortably, and safely for personal, family, or household purposes.

649. Despite Plaintiff Everly and the West Virginia Class Members’ ordinary and
expected use of their vehicles, the Class Vehicles did not adhere to minimal consumer
expectations, were not of fair and average quality, and would not pass without objection in the
consumer automotive industry at the time of sale.

650. As aresult of Defendant’s breach of the applicable implied warranties, owners and
lessees of the Class Vehicles suffered an ascertainable loss of money, property, and/or value of
their Class Vehicles. Defendant’s actions, as complained of herein, breached the implied warranty
that the Class Vehicles were of merchantable quality and fit for such use.

THIRTY FIFTH CAUSE OF ACTION

Breach of Express Warranty Pursuant to Pursuant to W. Va. Code Ann. § 46-2-313
(Plaintiff Evelry on behalf of the West Virginia Class)

651. Plaintiffs incorporate by reference all of the above paragraphs of this Complaint as
though fully stated herein.

652. In connection with the sale or lease of the Class Vehicles to Plaintiffs and Class
Members, Defendant provided Plaintiffs and Class Members with a New Vehicle Limited
Warranty, under which it agreed to repair defective parts for the five year or 60,000 mile period
following the date of the original retail delivery or date of first use.

653. Plaintiff Everly and the West Virginia Class Members relied on Defendant’s
warranties when they agreed to purchase or lease the Class Vehicles, and Defendant’s warranties

were part of the basis of the bargain.
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654. Plaintiff Everly and the West Virginia Class Members submitted their vehicles for
warranty repairs as referenced herein. Defendant failed to comply with the terms of the express
written warranty provided to each class member by failing to repair the Hood Defect under the
vehicle’s warranty within a reasonable period of time as described herein.

655. Plaintiff Everly and the West Virginia Class Members have given Defendant
reasonable opportunities to cure the Hood Defect plaguing their respective vehicles, but Defendant
has failed to repair the vehicles’ Hood Defect within a reasonable period of time.

656. As aresult of these nonconformities, Plaintiff Everly and the West Virginia Class
Members cannot reasonably rely on the Class Vehicles for the ordinary purpose of safe, reliable,
comfortable, and efficient transportation.

657. Plaintiff Everly and the West Virginia Class Members could not reasonably have
discovered these nonconformities with the Class Vehicles prior to Plaintiff Everly and the West
Virginia Class Members’ acceptance of the Class Vehicles.

658. As a result of Defendant’s breach of express warranties, Plaintiff Everly and the
West Virginia Class Vehicle owners have been damaged.

THIRTH SIXTH CAUSE OF ACTION
Violation of the West Virginia Consumer Credit and Protection Act

W. Va. Code Ann. 8§ 46a-6-101, et seq.
(Plaintiff Evelry on behalf of the West Virginia Class)

659. Plaintiffs incorporate by referenced all allegations contained in this Complaint as
though fully stated herein.

660. Plaintiff Everly and other West Virginia Class Members are each a “consumer”
as defined by W. Va. Code Ann. 8 46A-6-102(2).

661. Defendant’s conduct as alleged herein related was in the course of “trade” and

“commerce” as defined by W. Va. Code Ann. 8 46A-6-102(6).
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662. Plaintiff Everly and the West Virginia Class Members purchased and leased goods
and/or services for personal, family, and/or household purposes.

663. Plaintiff Everly counsel sent a demand for relief pursuant to West Virginia
Consumer Credit and Protection Act on April 25, 2022.

664. The allegations set forth herein constitute false, misleading, unlawful, or deceptive
trade practice under West Virginia Consumer Credit and Protection Act (“West Virginia CCPA”).
W. Va. Code Ann. § 46a-6-101, et seq.

665. By failing to disclose and concealing the Hood Defect from Plaintiff Everly and the
West Virginia Class Members, Defendant violated the West Virginia CCPA, as it represented that
the Class Vehicles had characteristics and benefits that they do not have, represented that the Class
Vehicles were of a particular standard, quality, or grade when they were of another, and advertised
the Class Vehicles with the intent not to sell them as advertised.

666. Defendant’s unfair and deceptive acts or practices occurred repeatedly in
Defendant’s trade or business, were capable of deceiving a substantial portion of the purchasing
public and imposed a serious safety risk on the public.

667. Defendant knew that the Class Vehicles suffered from the Hood Defect, were
defectively manufactured or made, would fail prematurely, and were not suitable for their intended
use.

668. Defendant was under a duty to Plaintiff Everly and the West Virginia Class
Members to disclose the defective nature of the Class Vehicles because:

a. Defendant was in a superior position to know the true state of facts about the Hood

Defect contained in the Class Vehicles;

b. Defendant knew that the Class Vehicles suffered from an inherent defect, were
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defectively designed or manufactured, and were not suitable for their intended use;

C. Plaintiff Everly and the West Virginia Class Members could not reasonably have
been expected to learn or discover that their vehicles have the Hood Defect until
after they purchased the Class Vehicles; and,

d. Defendant made partial disclosures about the quality of the Class Vehicles without

revealing the defective nature of the Class Vehicles and the Hood Defect.

669. The facts concealed or not disclosed by Defendant to Plaintiff Everly and the West
Virginia Class Members are material in that a reasonable person would have considered them to
be important in deciding whether or not to purchase the Class Vehicles.

670. Plaintiff Everly and the West Virginia Class Members relied on Defendant to
disclose material information it knew, such as the Hood Defect in the Class Vehicles, and not to
induce them into a transaction they would not have entered had the Defendant disclosed this
information.

671. By failing to disclose the Hood Defect, Defendant knowingly and intentionally
concealed material facts, and breached its duty not to do so.

672. Plaintiff Everly and the West Virginia Class Members are reasonable consumers
who do not expect that their vehicles will suffer from a Hood Defect, which is the reasonable and
objective consumer expectation for vehicles.

673. Asaresult of Defendant’s misconduct, Plaintiff Everly and the West Virginia Class
Members have been harmed and have suffered actual and economic damages in that the Class
Vehicles are defective and require repairs or replacement, and are worth less money because of

the Hood Defect.
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DEMAND FOR RELIEF

WHEREFORE, Plaintiffs, on behalf of themselves and all others similarly situated, prays
for judgment against Defendant as follows:

a. An order certifying the proposed Class, designating Plaintiffs as named
representatives of the Classes, and designating the undersigned as Class
Counsel,

b. An order awarding Plaintiffs and class members their actual damages,
incidental and consequential damages, punitive and treble damages, statutory
damages and/or other form of monetary relief provided by law;

c. An order awarding Plaintiffs and the Class restitution, disgorgement, or other
equitable relief as the Court deems proper;

d. Equitable relief including, but not limited to, replacement of the Class
Vehicles with new vehicles, or repair of the defective Class Vehicles with an
extension of the express warranties and service contracts which are or were
applicable to the Class Vehicles;

e. A declaration requiring Defendant to comply with the various provisions of
the state and federal consumer protection statutes herein alleged and to make
all the required disclosures;

f. Reasonable attorney’s fees and costs;

g. Pre-judgment and post-judgment interest, as provided by law;

h. Plaintiffs demands that Defendant repair all Class Vehicles; and
i. Such other and further relief as this Court deems just and proper.

TRIAL BY JURY DEMANDED ON ALL COUNTS
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Dated: November 28, 2022
Respectfully submitted,

By:  /s/ Susan S. Lafferty

Susan S. Lafferty, CPA, Esq.
Lafferty Law Firm, Inc.

1321 Murfreesboro Pike, Suite 521
P.O. Box 292977

Nashville, TN 37229

Telephone: (615) 878-1926
Facsimile: (615) 472-7852

Of Counsel to:

LEMBERG LAW, L.L.C.
43 Danbury Road

Wilton, CT 06897
Telephone: (203) 653-2250
Facsimile: (203) 653-3424

Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

I hereby certify that on November 28, 2022, | electronically filed the foregoing First
Amended Class Action Complaint with the Court via CM/ECF and is available electronically and
sent notice of such filing to the following:

Marc P. Miles (#39954)
Shook Hardy & Bacon L.L.P.
5 Park Plaza, Suite 1600
Irvine, CA 92614
mmiles@shb.com
ANASSIHI@shb.com
Attorneys for Defendant

/s/ Susan S. Lafferty

Susan S. Lafferty, CPA, Esq.
Lafferty Law Firm, Inc.

1321 Murfreesboro Pike, Suite 521
P.O. Box 292977

Nashville, TN 37229

Telephone: (615) 878-1926
Facsimile: (615) 472-7852

Joshua Markovits

Vlad Hirnyk

Appearing Pro Hac Vice

Lemberg Law, LLC

43 Danbury Road

Wilton, CT 06897

Tel: (203) 653-2250

Email: jmarkovits@lemberglaw.com

Attorneys for Plaintiffs
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