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N THE UNI TED STATES BANKRUPTCY COURT
EASTERN DI STRICT OF VIRG NI A ( Rl CHMOND)

Case No. 15-32919- KRH
Ri chnond, Virginia

In re

HEALTH DI AGNOSTI C LABORATORY,
INC., et al. June 21, 2016
10: 10 AM

Debt or s.

HEALTH DI AGNOSTI C LABORATORY,
INC., et al., Adv. Proc. No.
Plaintiffs, 16- 03011- KRH

- agai nst -

TRUE HEALTH DI AGNOSTI CS, LLC,
and JEFFREY P. " BOOVER'
CORNELL,

Def endant s.

N’ N e e e e e e e e e A S N

TRANSCRI PT OF HEARI NG ON:

MOTI ON TO EXTEND I NI TI AL DEADLI NE TO EXECUTE ASSI GNVENT
AGREEMENTS [ DOCKET | TEM NO. 1141]; MOTI ON FOR MODI FI CATI ON CF
CASE MANAGEMENT ORDER AND FOR APPROVAL OF POST- CONFI RVATI ON
NOTI CE, CASE MANAGEMENT, AND ADM NI STRATI VE PROCEDURES
[ DOCKET | TEM NO. 1146]; MOTI ON FOR ORDER APPROVI NG SETTLEMENT
AGREEMENT BETWEEN THE LI QUI DATI NG TRUSTEE, Cl GNA HEALTH AND
LI FE 1 NSURANCE COVPANY AND CONNECTI CUT GENERAL LI FE | NSURANCE
COVPANY [ DOCKET | TEM NO. 1148]; MOTION TO (A) ENFORCE THE
AUTOVATI C STAY TO CERTAI N ACCOUNTS RECEI VABLE CONSTI TUTI NG
PROPERTY OF THE ESTATE, AND (B) EXTEND THE AUTOVATI C STAY TO
COLLECTI ON ENTI TI ES ACTI NG AT THE Al D AND DI RECTI ON OF THE
LI QUI DATI NG TRUSTEE FOR PURPOSES OF COLLECTI NG SUCH PROPERTY
FOR THE BENEFI T OF CREDI TORS AND (C) GRANTI NG RELATED RELI EF
UNDER 11 U. S.C. SECTION 105 [ DOCKET | TEM NO. 1145]; OWN BUS
MEMORANDUM | N SUPPORT OF OBJECTI ONS TO REQUESTS FOR PAYMENT
OF | NSURANCE PROCEEDS [ DOCKET NO. 1183]; MOTI ON TO EXPEDI TE
HEARI NG ON MOTI ON TO MODI FY PROTOCOL ORDER | N REGARD TO
PAYMENT OF PROCEEDS TO G RUSSELL WARNI CK [ DOCKET NO 1167];
EXPEDI TED MOTI ON TO MODI FY PROTOCOL ORDER | N REGARD TO
PAYMENT OF PROCEEDS TO G RUSSELL WARNI CK [ DOCKET NO 1166];
SUVMONS AND NOTI CE | N ADVERSARY PROCEEDI NG [ HEALTH DI AGNOSTI C
LABORATORY, | NC. V. TRUE HEALTH DI AGNOSTI CS, LLC, AND JEFFREY
P. "BOOVER' CORNELL, CASE NO. 16-03011 DOCKET | TEM NO 09];
BEFORE THE HONORABLE KEVI N R HUENNEKENS,

UNI TED STATES BANKRUPTCY JUDGE
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Net wor k:
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CULLEN DRESCHER SPECKHART, ESQ.
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200 Bendi x Road

Suite 300

Virginia Beach, VA 23452

RI CHARD S. KANOW TZ, ESQ
COOLEY LLP

1114 Avenue of the Anericas
New Yor k, NY 10036

MARY D. SCHVERGEL, ESQ

UNI TED STATES DEPARTMENT OF JUSTI CE
Cvil Dvision

Commercial Litigation Branch

1100 L Street, N W

8th Fl oor

Washi ngt on, DC 20530

K. ELI ZABETH SI EG ESQ
DION W HAYES, ESQ
MCGUI REWOODS LLP

800 East Canal Street
Ri chnmond, VA 23219

RONALD A. PAGE, JR, ESQ
RONALD PAGE, PLC

P. O Box 73524

Ri chnmond, VA 23235

SERGEI LEMBERG, ESQ
LEMBERG LAW LLC
43 Danbury Road
W lton, CT 06897

JEREMY S. W LLI AVS, ESQ
KUTAK ROCK LLP

1111 East Main Street
Suite 800

Ri chnmond, VA 23219

M CHAEL E. HASTI NGS, ESQ

VWH TEFORD TAYLOR & PRESTON, LLP
114 Mar ket Street

Suite 210

Roanoke, VA 24011
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THE CLERK: Health Diagnostic Laboratory,

I ncorporated, itens 1 through 10 on proposed agenda.

THE COURT: Good nor ni ng.

M5. SPECKHART: Good norning, Your Honor. Cullen
Speckhart appearing on behalf of M. Arrowsmth, who is the
liquidating trustee in this case.

As the anended agenda fil ed yesterday afternoon
reflects, we do have ten itens on for this norning, the
majority of which are uncontested in nature. |If it's
acceptable to the Court, we thought it nmade sense to just
proceed through the agenda in order, beginning with the
uncont ested noti ons.

THE COURT: That's fine with ne.

M5. SPECKHART: |'mgoing to start it, Your Honor;
M. Kanowitz will handle itens 3 and 4; and |I'Il pick us back
up at itemb5 and carry us through the bal ance of the agenda
for this norning.

|tem nunber 1 is our notion to extend the initia
deadl i ne to execute assignment agreenments. Pursuant to
Article (a)(1)(ix) (ph.) of the plan, creditors who indicated
on their ballots an intent to assign their causes of action to
the liquidating trustee -- we woul d have sixty days to obtain
an executed assignment agreenment to give contractual effect to
that intent. Counting fromthe effective date, the initia

deadl ine woul d expire on July 11th. W have thirty-eight
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creditors who are subject to the assignnment nechanisns in the
plan. W're diligently pursuing a conplete set of executed
agreenments, but we acknow edge the possibility that that
process mght take a little longer than we'd like. In
recognition of that, we've requested that the assi gnment
deadl i ne be extended by sixty days, through and incl uding
Sept enber 9th, 2016. W received no objection to this request
and we'd ask that the notion be granted.

THE COURT: Any party wish to be heard in connection
wth the assignnent notion?

That's notion's granted.

M5. SPECKHART: Item nunber 2 is our notion to nodify
t he exi sting case-nmanagenent order and for approval of post-
confirmati on case-managenent procedures. Your Honor, we
revi ewed docket item nunmber 40, which was the original case-
managenment order, and we believe that, to a |arge extent, it
Is appropriate to carry us through the rest of the case. W
wanted to clean up the procedures just a little bit, though,
in order to renove references to the debtor and the committee
and replace that with references to the liquidating trustee.
W al so wanted to update the core parties upon whom notice of
noti ons and objections would be served, renove ol d deadlines
and dates that would apply to the pre-confirmation process.
And nost inportantly, we wanted to specifically incorporate

the ot her procedural orders that Your Honor has entered in
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this case, with reference to the discovery order, the clains-
procedure order and the adversary-proceeding order. | think
that the proposed order that was appended to our notion to
nodi fy the case-managenent procedures lays all of that out
appropriately. W did receive no objection to this request
and we ask that the notion be granted.

THE COURT. Does any party wish to be heard in
connection with the notion to nodify the case- nanagenent
order?

Al right, | reviewed that order. | thought that
that nade perfectly good sense. That will be granted.

MS. SPECKHART: Thank you, Your Honor. |'mgoing to
cede the podiumto M. Kanowtz.

THE COURT: All right.

MR KANOWTZ: May it please the Court. Richard
Kanowi tz on behal f of Richard Arrowsmth, |iquidating trustee.
Good norni ng, Your Honor.

THE COURT: Good nor ni ng.

MR KANOWTZ: As to the Cigna settlenent, the 9019
notion, |I'mpleased to present it to you after nany, many
nont hs of hard work and negotiations with Cigna. W' ve cone
to an agreenent to settle any and all outstandi ng di sputes,
claims, concerning the pre-petition district-court litigation
t hat was pending, as well -- and the various counterclains and

itenms in there, as well as any claimthat C gna has in the
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bankruptcy case. As you saw fromthe settl enent agreenent,
Cignais going to be paying 4.25 mllion dollars to the estate
upon the effective date of the settlenment, with Your Honor's
approval of it.

We are not going to collect any of the Cigna patient
accounts receivable; it's approximately 42 mllion dollars of
the universe of 667 mllion dollars of AR that's owed to the
estate. Basically, we're buying peace between G gna and the
estate. The fifty-nine-mllion-dollar claimthat Ggna filed
Is going to be allowed, but it's going to be allowed as a
Class 4 claim So, essentially, if the unsecured creditors
are paid in full, Cgna wll then realize onits claim
Hopefully that will be the case; we do not know. Simlar to
what we did with Aetna. The difference between, really, Aetna
and Cgna is Aetna paid in full all of the noney to the estate
and, therefore, you have the higher claimnunber in a |ess
subordi nated Class 4 claim whereas C gnha stopped paying at a
certain point in time; hence, the forty-two mllion dollars in
recei vabl e, anong other things. And this just cleans
everyt hi ng up.

The | owest-threshold standard on a 9019 notion is
clearly met here. | would say this is an unbelievable result,
because there's no nore litigation, there's no nore attorney
fees, there's no nore burn, and there's noney comng into the

estate, and creditors benefit by the subordination of the
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fifty-nine-mllion-dollar claim

THE COURT: Al right, thank you.

Does any party wish to be heard in connection with
the notion to approve the settlenent?

Al right, that nmotion'l|l be approved. The Court
finds that it is well within the range of reasonabl eness and
exerci ses sounds business judgnent of the |iquidating trustee.

MR KANOW TZ: The next notion, Your Honor, is
sonmething that 1'mless pleased to present to Your Honor. |I'm
actually kind of dismayed that we cone to this but, given the
course history of this case, I'mnot surprised. Essentially,
we are extending the automatic stay to protect the receivables
t hat Your Honor has recogni zed as property of the estate, and
also ask for a 105 order to aid in collection. I'mgoing to
give you, | guess, a big picture. One of the things that
struck me during the course of our case, the Chapter 11 case,
is that we sort of didn't give you enough information about
certain things. At least that was my perspective of where we
wer e goi ng and what was happeni ng behind the scenes. 1In this
new stage of this case, you're going to get that information
| think, as a fiduciary -- M. Arrowsmth's on the phone --
we're going to be visible with Your Honor. W' re not hiding
the ball. W're not trying to pull anything. Ckay. W're
going to be out in front and we're going to ask Your Honor for

a |l ot of guidance on certain issues, because there're a |ot of
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tricky issues in this case, as you're going to see.

So let's talk about the claimpool. Three billion
was filed. Probably scrub it down to 400- or 600-mllion-
dollar universe. No matter what we do, it's going to be a
| arge claimpool. The DQJ has a claimof ninety-four mllion
dol I ars, give or take; UnitedHeal thcare Conpany, ninety-six
mllion dollars; Aetna, claimof seventy-eight mllion
dollars; Ci gna, as you just heard, fifty-nine mllion dollars.

The common fact about all of these clains is they
allege HDL commtted fraud or is a scheme. | nean, there's no
way around it; each one of those clains sonehow touches upon a
schenme. And in any type of schene situation, there are going
to be innocent victinms. And M. Arrowsnmith and the
prof essionals he hired -- our job in a specific platformis to
try to figure out who were the innocent victins. And that's
why we conme here today saying to you we're only collecting or
trying to college paid-to-patient receivables; those are
checks that were sent from an insurance provider to the
patient, that should have been sent to HDL. Wether it was by
m st ake, by checking the wong box, it doesn't matter. Those
noni es, no matter what the policy was fromHDL's tortured
hi story -- because | could go through it with you where it was
in 2010 to where it was ultimately in 2014, which you saw by
Exhibit J to the supplenment. Throughout that history, okay,

pai d-to-patient paynents were to be returned over to HDL,
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because it's not the patient's noney; it was HDL's noney. And
that's what we're trying to collect today.

Now, could we collect patient responsibility? Sure.
But as | was just discussing with the U S. Trustee anong many
of ny commttee nenbers, the question is twofold: Do we have
a legal right to collect? Absolutely. Should we collect?
It's a different story. |I'mnot here today to ask you one way
or anot her what we should do on those. |[|'mjust saying, paid-
to-patient, we have a | egal obligation and we have an absol ute
right. There was no m sl eadi ng any patient, whatsoever, that
pai d-to-patient should be returned. And that's what we're
seeki ng.

So the next issue becones, well, how do you go about
doing it. Right? Wat's the nost efficient way? Well, as
you coul d see how nuch noney was spent when Ms. Speckhart
argues with the Ds and OGs, these books and records are a ness.
There was no t hought given by the debtors-in-possession -- and
| blame this right on the Ds and Gs -- to put the books and
records for this large receivable base in an order that can be
coll ected in such a manner that nakes econonmic sense. And
they didn't do it, for whatever reason, npst of which was
because they were | ooking to avoid any potential liability
fromthe estate to themthat they know is com ng down the
l'i ne.

So they left the business with books and records in
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conpl ete disarray. So what does that |eave us to do? Wll,
we have a whol e bunch of information. As you know, you
granted 2004 notions as to Blue Cross Blue Shield, because we
bel i eve Blue Cross and Blue Shield were the primary insurance
conpany who sent out paid-to-patient. And in fact, just
yesterday we found additional information.

So from Blue Cross Blue Shield, Horizon Health Care,
from12/9/10 to 9/23/15, there was 4.4 mllion dollars on 6.8,
or sixty-five percent, to 10,000 nenbers, sent on paid-to-
patient. |If you extrapol ate those percentages -- and again,
' m not suggesting it's exact one for one -- the 175 mllion
dol lars Blue Cross Blue Shield paid-to-patient nay realize
about 113.5 million dollars for the estate. That's the
magni t ude of paid-to-patient we're tal king about. GCkay? So
on a 600-mllion-dollar, give or take, claimpool, 113 mllion

dollars is at stake. Happy not to collect it if Your Honor

directs. I1'mnot sure you're not going to direct ne to
collect it.

The question then becones, so, what are we -- what
are we doing? Well, we hired -- or M. Arrowsnmith hired

col I ecti on agencies, and collection agencies do what they do.
But as Your Honor knows fromthe True Health prelimnary-

i njunction order, what we're seeking is sonmebody who gets a

notice, to comunicate with us, send us an EOB, show us that

you did not receive paid-to-patient. Then you go back into
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the second bucket: is it patient responsibility, is it
sonething el se. W could communicate. That's what we're
| ooking for.

Now, are the collection agencies perfect? No. Are
t here m stakes being nmade? Absolutely. Wuld | ever say
otherw se? No. But are they correctable? Yes. But if
peopl e don't conmunicate, if they don't engage with us, we
really have no better process, unfortunately so, for the
reasons that | just laid out before.

Happy to go another way. W could hire tons and tons
of people to match up patients and records, et cetera, at cost
of mllions of dollars. There's no nore HDL enpl oyees, which
goes back to ny earlier point. Al of this when the sale
happened to True Health in Septenber, Cctober. Mnths went
by; not a thing was done by any of the Ds and Gs. | wonder
why.

So we're here today. So, why are we here today?

W' re here today because class-action | awers and ot her

| awyers decided -- instead of picking up the phone and tal ki ng
and doing a good job for their client by talking to us so that
we coul d understand where they're comng from decided let's
go sue people, as in the case of Kirk (ph.) Mller in

Washi ngton over a 5,000-dollar debt, or, in the case of

M. Lenberg and the Winen's Health Network, decided to put on

a Wb site a way to get a class action together. And instead
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of protecting their individual clients by engaging with us,
that's not what their goal is, because they've already
acconplished that; they' ve already interfered with collection

What's on the Wb site now, the Wnen's Heal th
Net wor k has approximately 1.5 mllion dollars of receivables.
552 of 5,077.2 (ph.), which are sent to Mnterey for
collection, are the Wnen's Health Network. So, essentially,
of approximately 20 mllion dollars of collection that those
accounts represent on Blue Cross Blue Shield California,
Oregon, Washington, Wnen's Health Network is interfering with
1.5 mllion dollars, putting aside all the process and
handling fees that we mght go after themfor. So there's a
concerted effort to interfere.

Now, if they didn't agree that the patients owed
anything, then conme and talk to us or, alternatively, start an
action in this court, challenge the concept that Your Honor
didn't grant an order for us to sell air to True Health. W
actually sold sonething, right? Wsn't air. It was our
accounts receivable, 0 to 180. No different than the 180-plus
to us that we're keeping as excl uded receivabl es.

Your Honor's sale order, the APA, Your Honor's TRO
Your Honor's prelimnary-injunction order, all of which are
public record, all of which we tried to give to the attorneys.
And you saw the e-mai|l exchange between Ms. Speckhart and

M. MIller. Despicable. Conpletely despicable. And you saw
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ny e-mail exchange with M. Lenberg. Less despicable, but
still in the same concept. GCkay? I'mforcing themto cone
here and defend their actions.

And all 1'm seeking today, Your Honor, is a
straightforward let's protect the collection agencies. |If
they want to cone here and chall enge the estate on paid-to-
patient, on patient responsibility, on whether there was a
debt, they have a nmechanismto do that. But to have
col l ection agencies, who are trying to do the best they can
under very difficult circunstances, be threatened, to have Wb
sites out there to alert patients not to pay, they're
violating the stay. They're interfering with the receivable,
whet her or not you want the collection agency to do anyt hi ng.
They're interfering with property of the estate. It's a
fundanent al process.

Now you could argue -- and we went a little further
than we needed to go for today, just so Your Honor understands
we' ve thought this through. Wat happens if sonehow there was
a policy by HDL that sonehow said, we assune the risk? And
what happens if you actually ever came to the tortured
conclusion that that meant we wouldn't collect anything from
you? Well, we challenge that as a fraudul ent conveyance; it's
that sinple. But we're not there yet. W don't have to.
Ckay? Your Honor's prior rulings nmake clear what the case |aw

is at this state (sic). Soneone wants to challenge it,
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there's a vehicle to do that. Suing agents of the estate is
not appropriate.

So, a couple of nore itens for you to consider. The
pai d-to-patient anounts, like |I said, could be up to upwards
of 113 mllion dollars. W know conservatively they're going
to be at least 25 mllion. The patient responsibility, again,
deducti bl es and co-pay, we have a 667-mllion-dollar face
amount; there's a subset that that's going to be patient
responsibility. W know, on co-pay alone, twenty dollars
tinmes seven-mllion-dollar accessions -- seven mllion --
sorry, not mllion dollars, but seven mllion accessions, is
four mllion dollars right there. The denials, again, where
they say basically, we're not paying for it, that's a subset
of the 667 mllion dollars. Then of course you have process
and handling fees paid to the doctors; that's forty-one
mllion dollars.

So you're tal king about really big nunbers here that
wi Il have a neani ngful inpact on creditor distributions. The
collections to date -- sonething else to give you
Accel er at ed Recei vabl es Managenent, collections to date, 1.8
mllion dollars; paid in full by patients, 1,476; they' ve
recei ved six batches fromus at 35 mllion dollars there.
Monterey Collections, to date: 267,000 dollars; paid in full
92; two batches; 18.5 mllion. Remx (ph.), collections to

date, 90,000; paid in full, 48, tw batches; 12.6 mllion
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dollars. And all of that is consistent with Exhibit J, what
the billing policies were. It's night and day. |If you |ook
at Exhibit J, they say when you will receive a bill. Now, of
course, HDL m ght not have sent themout in the past. W're
going to send themout now. And what we're |looking for is
conmmuni cati on back to us.

|"'mnot really sure if | really need to hit the reply
that we filed. | think Your Honor understood where we were
going. But there's no basis to lift the stay. You should
apply the stay. Collection agencies deserve protection. |If
people want to battle it out, battle it out there on this

record where Your Honor has made rulings about whether or not

there is a debt -- and that's the fundanmental m stake that the
col lection lawers on the other side -- not the collection
agency -- class-action |awers -- the custoners maybe -- they

assume and go right to the conclusion that there is no debt
and, therefore, they get to sue. They're wong.

And lastly, Your Honor, and I'lIl leave this to see
how M. Lenberg wants to handle it, using confidentia
information or unauthentic information is really
i nappropriate. |If he's going to cone up before Your Honor,
I"mgoing to challenge certain things on docunentation, on
authenticity, on hearsay and, nore inportantly, on rel evance.
Whet her or not there's a cash-pay price and there's an

i nsurance price is not relevant to whether there's a debt. At
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best -- at best -- it goes to how nuch we should be collecting
frompeople. Like | said, it's going to be a while before we
get to who's the innocent victimand who's not.

Unl ess you have any further questions, Your Honor, |
just ask that | be able to respond to any objections.

THE COURT: Thank you very nmuch, M. Kanowt z.

M. Page?

MR PACE: Good norning, Your Honor. Ronald Page
appearing as co-counsel to Sergei Lenberg, the Lenberg Law
firm and the consuners as defined in the reply and in the
notion for adm ssion of Sergei Lenberg pro hac vice. Your
Honor, the notion to admit M. Lenberg has been filed. | ask
that you grant that notion today and allow M. Lenberg to
respond to M. Kanowitz's conments.

THE COURT: Have you submitted an order on that?

MR. PAGE: The order has been submtted to Your
Honor .

THE COURT: It'lIl be entered and it is formally
adm tted.

MR PACE: Thank you, Your Honor.

THE COURT: M. Lenberg?

MR LEMBERG  Good norni ng, Judge.

THE COURT: Welcone to the court.

MR LEMBERG Thank you very much. | take real

pl easure being in bankruptcy court, because | started ny
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career as a bankruptcy |l awer and practiced for three years.
| do sone of it -- |'ve done group clains in the bankruptcy
context. So it's always a pleasure to be back.

THE COURT: Well, good.

MR. LEMBERG Let ne address sone gating issues
first. The suggestion that ny firmis working with these
corrupt doctors to manufacture clains --

THE COURT: | didn't hear the word "corrupt".

MR LEMBERG A simlar word was used in the
pl eadings. Well, let's renove the adjective for now --

THE COURT: All right.

MR LEMBERG -- as basel ess.

W were contacted by the Washi ngt on physician, who
told us that all of her patients whose test |lab (sic) she has
submtted to HDL are being inundated by phone calls and
letters, dunning letters, fromcollection agencies seeking not
100, not 200, but thousands and thousands of dollars, where
the debtor had told themthat it would not be their
responsibility. GCkay? M response was, this is what | do.

Now, M. Kanowitz characterizes ny firmas a class-
action firm it's part of what we do. It's a snall part of
what we do. W do fair-debt-collection class actions; they
are not a large part of our practice, because the damages in
those cases are limted to one percent of the net worth of the

defendant. So if you have a large collector who has, say, 50
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mllion dollars in assets and 35 in liabilities, they are, at
worst, on the hook for 150 grand, plus legal fees at the end
of the day. W do these cases when we think they are

I mportant, when there's sonething to be -- some result that
bears bringing that claimforth. And we have cited sone of
the cases: Butter (ph.) v. Collecto; there were collection
fees tacked onto debts. And I've done this kind of work for
ten years, Your Honor. | have never seen in ny life anything
renotely close to what these debt collectors are doing to

t hese consuners. |'ve never seen it.

The cases that we have brought are on the nargins.
Does a coll ector for AT&T have a right to collect a collection
fee at the time they' re dunning the consuner, if under their
agreenment with the creditor the fee is not owed until the end?
It's marginal stuff that's at the end. |'ve never seen fol ks
bei ng dunned for thousands nore than they owe.

Now, M. Kanowitz said at the outset, |ook, we are
only collecting paid-to-patient receivables. | told himflat
out, twi ce, we have no probl em whatsoever with your collection
of paid-to-patient receivables.

THE COURT: That's great; we're naking progress. |
l'i ke that.

MR. LEMBERG That's why --

THE COURT: Al right.

MR LEMBERG -- | felt it was a gating issue.
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THE COURT: All right.

MR LEMBERG Once an underlying formso that it
could not be mssed -- in other words, we have told our
clients -- we screen the clients. W have told them
specifically, if you have any noney that belongs to the
estate, in your pocket, turn it over, nunber one; nunber two,
we are not representing you, because we think there's a
conflict between those folks and fol ks that are being dunned
on debts they don't owe.

So | don't know what the big to-do is about, but we
told the trustee's counsel flat out, twice, no problemwth
t hat .

Nunber two, what we do have a problemw th and what
is illegal under the Fourth Circuit decision in Russell and
under the Fair Debt Collection Act, which has been in place

since 1978, is the collection of any anount that is not owed;

any anount that is not owed. 1692e. It's --

THE COURT: |I'mfamliar with --

MR LEMBERG 1692e(2). |'msure you're famliar
with f(1).

THE COURT: I'mfamliar with the statute. W get --

MR. LEMBERG  Ckay.
THE COURT: -- plenty of those in here.
MR LEMBERG | assuned that you woul d.

Now, | don't need to go very far, Judge. You saw the
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cash-price list. That was the cash-price list for noninsured
fol ks. GCkay? You have one bill that was attached to a
suppl enent .

THE COURT: Excuse nme just a mnute.

You have an objection, M. Kanow tz?

MR KANOW TZ: Yes, Your Honor. | nove to strike the
record. There's no foundation whatsoever on that docunent.
It's also confidential. The top of the docunent says
"Internal Use Only", anong other things. |It's based in 2013,
at the bottomof it. There's no authentication, there's no
record, there's nothing for counsel to | odge into facts.
Cleary if Your Honor wants to consider it for whatever other
purpose, | have no objection. But | don't think it cones in
as evidence of truth of the matter asserted. Thank you.

THE COURT: Are you going to authenticate the
document and plan to introduce it through sone sort of a --

MR LEMBERG  Your Honor, | don't believe this was --

THE COURT: -- w tness?

MR LEMBERG -- noticed as an evidentiary hearing,
nunber one; nunber two, the notion that was brought that seeks
injunctive relief, that relief is only available, under 7001,
t hrough an adversary proceedi ng, which woul d have evidentiary
rules applied that are not at issue here today. M/ point with
the cash-price list is toillustrate what the claimis. |

don't want it, for today, to be conclusive as to what the cash
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price was. | want to --

THE COURT: Ckay, well, then --

MR. LEMBERG -- illustrate to you --
THE COURT: ~-- | won't consider it; | mean, if you
want to introduce it | wll, but otherwse | think that the

objection is well founded.

MR LEMBERG Ckay. My | nake a point about this
W t hout asking you to deemit to be admtted or to ask for it
to be admtted for the truth of what it says?

THE COURT: You can make whatever points you woul d
like to --

MR LEMBERG  Okay.

THE COURT: -- try to nake.

MR LEMBERG The cash price for the first test that
this lady was billed for, 82172, she's being billed for
$50.49. How do | know this? She did sonething that
M. Kanowi tz said the consuners ought to do: she picked up
t he phone and she said to Monterey folks, |I'mnot responsible
for this, send ne a bill, I'mnot -- thisis not -- this can't

be right, you told ne it was free. So, Monterey said to her,

sure, lady, we'll send you a bill, here's your bill for 2,034
dollars. And as part of that bill, there's a test; $50.49 for
code nunber 82172. The equival ent -- reasonabl e equival ent

value of that, even if there is a claim is eight bucks.

Let ne give you sonet hing el se.
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THE COURT: Ckay, well, how nmuch did she receive from
t he i nsurance conpany?

MR LEMBERG So far as we know, she herself received
nothing. Qur clients, Judge, got nothing. And if they --

THE COURT: Ckay, well, then M. Kanowitz said he's
not pursuing that claim

MR LEMBERG This is not that. That's the point |I'm
trying to nmake to you is that these are not paid-to-patient
recei vabl es.

THE COURT: Ckay, so what we need to figure out is
how to figure out who's in which bucket?

MR. LEMBERG Yes --

THE COURT: Ckay.

MR, LEMBERG -- but our clients --

THE COURT: Are you able to --

MR LEMBERG -- are not in that bucket

THE COURT: -- assist with that?

MR. LEMBERG CQur clients are not in that bucket.

THE COURT: Ckay, are you able to assist in that
process?

MR LEMBERG Your Honor, here's ny suggestion by way
of cutting through: as an FDCPA | awyer, okay, nunber one, to
suggest that these folks don't have a right to counse
contravenes federal law 1692 --

THE COURT: No one's saying they don't have a right
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to counsel. The question is can we figure out who's in which
bucket? |If we know that sonebody received a paynent from an
I nsurance conpany, then that's one thing; if they did not,
then M. Kanowitz said he's not pursuing that collection.

MR. LEMBERG But that's not so, Judge, because --

THE COURT: Well, can we figure out howto figure
that -- howto do that so that we don't inconvenience these
fol k?

MR, LEMBERG Let ne --

THE COURT: Are you able to assist in that process?

MR LEMBERG Judge, it's not on ne.

THE COURT: | know it's on you.

MR LEMBERG There's a Fourth Crcuit --

THE COURT: | just asked whether you were able to.

MR LEMBERG | can assist to sonme extent, but Fourth
Circuit case |aw says, you, Debt Collector, may not send a
bill out for nore noney than owed. The question is why -- the
question in Robbins -- I"'msorry -- in Russell, was, well, but
t hey never disputed. And the Fourth Crcuit said it's not on
the recipient of the bill to dispute, it's on the debt
collector to transmt a true and correct bill

| can assist with this, Judge, and here's how
think there is clear liability not on the trustee -- not on
the trustee -- not on the trustee's counsel, but on the debt

col l ectors which are breaking federal |aw and other creditor
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| aw, not the Bankruptcy Code. They're collecting the noney.
There's no question they have a right to collect the noney --
sone noney; they've been authorized by you. But in doing
that, they have -- they nust, like all of us, conply with the
| aw, and they're breaking that |aw.

It was on them it was on the debt collectors, when
t hey accepted these receivables, to ask the trustee what are
t hese, are you sure, do we have a right to collect them and,
If we don't, we can't do it, Trustee, we can't do it, because
there is a strict-liability federal statute that prohibits us
fromcol l ecting any noney -- any noney -- other than what's
owed under the agreenent or the law. And we can't send out a
bill for 5,000 in the hope we collect 50. W got to know that
that 5,000 is owed. That's not what happened.

THE COURT: So if the debtors' books and records say
the 5,000 is owed and they turn that over to a debt collector
and then the patient doesn't dispute it -- | nmean, I'mtrying
to figure out what happens. 1Is that just no |onger a
recei vabl e just because --

MR LEMBERG There're two answers to that. First of
all, M. Kanowitz -- you heard himtell you that it's not
known what is owed, that they haven't gotten to the patient-
responsibility portion of the collection and that the
information is comng in. Nunber one. So, maybe in that

situation a bank can transmt nmaybe under sone circunstances,

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net




© o0 N o o A~ w NP

N NN N NN R PR R R R R R R R
O D W N P O © O N o 00 M W N B O

Col | oquy 26

al though G ti bank and Chase and Capital One have gotten
severely penalized by regulatory authorities for doing just
what you suggested, where they didn't have the backup. So a
creditor can in certain circunstances transmt a bill to a
col l ector for collection, and the collector nust only coll ect
what is owed.

In this circunmstance --

THE COURT: Well, here we're saying --

THE COURT: Wat M. Kanowitz is saying, because |
think we're tal king past each other. What he's saying, if |
heard himcorrectly, and I'mgoing to give hima chance to
stand back up and tell ne if I'"mwong, but he's not trying to
collect all of that, even though he says he has the |egal
right to collect it. Al he's trying to do is collect to pay
the patient receivables.

MR LEMBERG Judge, that's not what's happening.

THE COURT: Ckay, so we need to figure out a way to
make sure that that's what happens.

MR. LEMBERG  Absolutely.

THE COURT: Ckay.

MR. LEMBERG  Absol utely.

THE COURT: Ckay, sO you agree with that.

MR. LEMBERG  Absolutely.

THE COURT: Ckay.

MR LEMBERG Ckay, so ny suggestion to the --
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THE COURT: (Cka.

MR LEMBERG -- | had a --

THE COURT: I'mwiting this down; what's your
suggesti on?

MR LEMBERG M suggestion, okay. The FDCPA is a
prophyl actic statute, and | don't believe Your Honor has the
power to say that these folks don't have a right to bring the
cl ai ns agai nst debt collectors in their respective courts.
Now, we haven't figured out whether it's an individual claim
a class claim whatever it is, but to enjoin them--

THE COURT: This is not sounding nuch like a
suggestion. | was getting ready to wite down --

MR LEMBERG |1'mgetting to the suggestion, so
sorry.

THE COURT: -- your suggestion.

MR LEMBERG | think that what ought to happen here
is: Nunber one, the trustee ought to imediately stop
col l ecting any noney from consumners, other than patient
responsi bility noney.

THE COURT: Al right, so far --

MR. LEMBERG The trustee --

THE COURT: -- that sounds |ike an easy one, okay,
good.

MR LEMBERG  Nunber two, they should i medi ately, as

of today, renmedy credit reporting on all consuners affected
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because these fol ks are getting hit. | spoke with sonebody
who cannot get a nortgage because there's a 7,000 or 8,000
bill on her credit report. They should i mediately renove all
credit reporting for all affected fol ks, unless and until they
know every penny that is owed exactly, okay, by whoever it is
owed.

THE COURT: All right.

MR LEMBERG Ckay. And this is affecting thousands
of people, this is sonething that is -- the FCRA unlike the
FDCPA, has nore --

THE COURT: | wote that down, |'ve got it right
here, okay.

MR LEMBERG Nunber two -- that's nunber two. They
shoul d stipulate on the record, or you should hold that the
debtors' failure to dispute these bills within thirty days
under the letters that have been transmtted to them do not
make these bills valid. Part of the problemwth transmtting
bogus bills to folks is that they have the notice required by
16929, the g says, if you don't dispute within thirty days,
it's valid, we will assume it's valid.

Wll, it's not valid to begin with. These debts that
the -- other than the paid-to-patient, which they're not --
whi ch we have no issue with, the 3-, 4-, 5-, 10,000 dollar
debts are not valid to begin with. So they should stipulate

that the failure to dispute an invalid debt --
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THE COURT: Well, this cones to the very first
question | asked, and this is inportant, is if we've got this
notice inthis letter, and it says, look at, if you dispute
this, please let us know, and they don't dispute it. Howis
the coll ector supposed to know that it's, as you say, an
invalid debt? | nean.

MR LEMBERG I'Ill give you the Fourth Crcuit's
answer, it's better than mne. The Fourth Grcuit's answer
Is, the law requires you to know, and the consuner is not
required to dispute it. That's the Robins case, and | may be
mssing it -- Russell (ph.) case.

THE COURT: The Russell case.

MR LEMBERG Now, if they, nunber one, halt the
col l ection of anything other than paid-to-patient, nunber two,
fix the credit report, and nunber three, stipulate that
sending to the thirty day issue, we will work with them |
will work with them | have done class clains in bankruptcy
before. It is not our intention to thwart the trustee's
efforts, except to the extent that they' re breaking the Fair
Debt Col |l ection Practices Act.

And so ny suggestion is to get M. Kanowitz, not on
the other side of the table, but at the sane table with us,
together with the three debt collection agencies, their
counsel, and their carriers. They're all insured, they all

have i nsurance cover -- well, nost of the reputable ones have
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coverage -- and work out a resolution of these clains for al
consuners that are affected by this. Because |I'm sure you,
Judge, don't nean to | ook the other way while the trustee's
col l ection agencies are tranpling the rights of these
t housands of consuners, and in the -- and then making a bad
situation, and |I've read enough to know that HDL is a bad
situation.

Wll, | don't think anybody wants to nake it worse by
di sabling fol ks frombeing able to buy houses, rent cars, pay
college tuitions. This is crippling for people. | nean, |
got an e-mail yesterday, wsh | had ny phone with ne, 1'd read
it to you, it's crippling. There's a nman who |ives on Socia
Security, he gets a bill for 5,000 dollars, he doesn't know
what to do with it.

THE COURT: Ckay.

MR LEMBERG So that's ny suggestion is to get --

THE COURT: Those three things.

MR, LEMBERG -- trustee's counsel -- so we will hold
off on filing our cases; we haven't filed anything. M
intention was to seek -- to file a notion, and | told M.
Kanowitz, ny intention was to file a notion for relief from
stay; these guys beat ne to the punch, whatever. The idea is
to get themat the table, get the debt collectors at the
table, and work out a resolution of class clains. Wether it

will be submtted to your -- for your approval or a district
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judge's approval in Washington, is -- or in California where
one of these debt collection agencies is, is a different
story. But that's ny proposal.

Now, obviously, there's got to be an exchange of
information, as in any nediation. Consuners, | think there's
got to be a notification procedure because, you know, these
consuners have to know what the story is. And maybe, maybe, |
don't know that you have the power to enjoin consuners from
filing suits, but what | m ght suggest to you is what you
m ght have the power to do is enter an order, sone sort of
order, or we could stipulate to an order, staying the filing
of these potential cases tenporarily so that the parties can
engage i n nediation.

In any class action there will be other additiona
suits being filed, there may be opt-outs, there may be this,
there may be that; that's all dealable with. But the |arge
problem they have is that they have nme protecting the folks
who are receiving these bills. The large problem | have is
that the bills that these folks are getting are vastly higher
than the paid-to-patient representation that was nade today.

So how do you solve it? | gave you a solution

THE COURT: Al right, thank you.

MR LEMBERG Pl easure.

THE COURT: Al right, M. Kanowtz?

MR KANOW TZ: Thank you, Your Honor. A couple of
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poi nts, going to be quick.

W need EOBs, explanation of benefits, not his word;
it's really sinple. That's what the collection agencies are
actual |y asking for. Explanation of benefits, it denonstrates
fromthe insurance carrier what went on. A lot of patients
are refusing to ask their doctors or the insurance carrier to
provi de that.

So the idea that sone people are paying fast and
| oose and just ignoring these things; it's happening. And are
the coll ection agencies, you know, doing what the collection
agencies do after that? Yes.

It"s in your true health order, we want EOBs; not
wor ked, EOBs. It's really sinple. Had M. Lenberg, |ike
asked himin several e-mails, provided ne for his twenty-one
clients the EOBs, the legal work and the fighting wouldn't
have happened; we woul d' ve been tal king, which is what the
point is.

Second, any anobunt not owed. The anounts are owed.
Let's be clear, all of the AR is owed. The question we have
i's, should we collect the nonpai d-to-patient because of the
marketing materials, or because a fraudul ent doctor told their
patient you won't have any responsibility. Not HDL, but somne
doctor who got (indiscernible) in handling, hence the Wnen's
Heal t h Net wor k.

Ckay, go on their Wb site, they're going after True

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net




© o0 N o o A~ w NP

N NN N NN R PR R R R R R R R
O D W N P O © O N o 00 M W N B O

Col | oquy

Health, by the way. Sanme thing, we're changing their billing

policies. There's a multi-paragraph thing about who she spoke

toin True Health's billing departnent and how t hey changed
their policy and how unfair it is. So the idea that this
doesn't go on in this industry, | think is a little naive.

So every dollar is owed; the question becones, is
there a defense to that: i.e., waiver, estoppel, et cetera.
Wi ch gets us back into can the trustee do sonething if HDL,
in fact, pre-petitioned, waived, argued, assuned the risk,
made people to believe certain things. | believe we do. So
the idea that there's an immedi ate violation of the Fair Debt
Col l ection Practice Act is just fundanentally, legally wong.

He would |ike you to have that as a hol ding so that
he could go off and file his lawsuits. But the act of filing
| awsuits is premature because Your Honor has already rul ed.
There's a debt, and that's the fundanental problem Al of
the ARis owed. Wether we choose not to collect all of the
AR, i.e. patient responsibilities denials; that's what we're
tal ki ng about .

Can we get clarity? As you said, put it inthis
bucket, that bucket. That's what we're striving for. 1Is it
perfect? No. Are we asking for excuses? No.

There's a debt. Wthout himgetting his way that
there's no debt, he doesn't have a case. He represents

twenty-one clients; happy to work with them Happy to nake
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sure that his clients, to the extent after | see an EOB or
other verified fornms, there is a credit problem happy to try
to fix that, absolutely.

It's really that sinple. W're talking past each
other, Judge. You hit it right on the head.

THE COURT: Well, that's what |'m concerned about is
that we're tal king past each other, and because what | was
hearing you say is that you were only trying to collect the
pai d patient receivables. | understand exactly what you're
sayi ng, you need the explanation of benefits because that
tells you exactly what's been paid and what's not been paid
and then you know, you know, what the answer is. That mnakes
perfectly good sense to ne.

And it nmakes perfectly good sense to nme that you send
out the letter because that's what the accounts receivable is,
and they've got the opportunity to say | don't owe this
because. And then at that point the collection stops?

MR KANOWTZ: At that point, if they're -- yes.

THE COURT: Ckay.

MR KANOW TZ: We've instructed the collection
agencies they nmust followthe law. W're not going to nmake
excuses for themif they go further. The -- what happens a
l ot is you get aggressive collection agencies and patients at
odds, or you get a patient that doesn't do anything, and

doesn't provide the EOB. |It's just, that's the reality of the
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col l ection world.

And so will collection agencies say, fine, they
didn't respond, there's a conplete A/R where there's no EOB;
yes, you owe nme the noney. There's absolutely that's going to
go on.

Are we trying to make sure that there's sone sort of
comuni cation? O course, but once the notices go out, it's
I ncunmbent upon the patient to respond. And if they respond
correctly, we're not going after themat this point in tine.
And if we are, they need to tell nme, they need to tel
sonebody, and |I'll be nore than happy to try to rectify it

because it's inpossible to otherwise figure out. W' re going

to spend mllions of dollars to figure out the buckets. It's
just -- you mght as well just tell me, don't collect the AR
THE COURT: Well, | think that you're entitled to get

the EOBs. And | think you're certainly entitled, wthout
getting into anything for the paid-to-patient receivables.

MR KANOW TZ: Right.

THE COURT: | nean, that, under nmany, nmany different
t heories, you know, would be due. And I, as you say, have
held that this is property of the estate, and there's no doubt
about that. The question is, as you say, should you collect
it; should the trustee collect it. And there may be reasons
why the trustee should not collect it, and I'mnot going to

get into that, although | understand it. And | think that you
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probably identified the right category to go after, and |'I|
| eave it at that.

But | think we need to identify the buckets and try
to figure out howto do that. To the extent that counsel can
assist with that, that is fine.

And anyt hing further?

MR. KANOW TZ: Yes, Your Honor. Mary Schnergel is
here, she's nade an appearance for -- on behal f of HHS

THE COURT: | saw her sitting there. | was
wonderi ng, you know.

MR KANOW TZ: Well, you know, it was nice finally
after many nonths of speaking and e-mailing that we finally
got to neet each other. The good news is that she's not here
to argue on the DQJ stay issue because we kicked that off,
we're trying to work that out; having ny healthcare regul atory
| awyers deal with the |lawers fromthe South Carolina action
So hopefully, we don't even have to come back on June 21st.

But she is here to ask for yet another carveout from
what ever order you do. And I'Il let her explainit.

My response to that is, of course, of course. W' ve
done it all the time, why don't we just do it again. But I
woul d just say with that, it's simlar to what you' ve just
heard. The lawis before the Court, we're trying to nmake sure
the collection agencies followthe law. Are there going to be

m st akes? Absolutely. There just are, unfortunately, there
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are. And I'mnot using that as an excuse, it's just a
docunented reality in this case and we're trying to do our
best in challenging situations. Thank you.

THE COURT: (kay, well, you know, whatever ruling
that | make, | just -- and I'Il let you respond to this now
before --

MR KANOW TZ: (kay.

THE COURT: -- we get to the next carveout. |Is that
there's got to be a renedy for when m stakes are nade. And
I'"'mnot going to foreclose to any of these consuners the
opportunity to have sone sort of remedy. It may very well be
that the action needs to be filed in this Court because it is
property of the estate, and the concerns that with -- |'m not
making a ruling there, I"mjust saying that I'"mnot going to
foreclose any remedy that the plan --

MR KANOW TZ: Absolutely. | don't think our notion
seeks that, it just seeks to have the stay.

THE COURT: | know it doesn't, but | just wanted to
be sure the record will be clear on that.

MR KANOW TZ: |'m happy to defend at that
appropriate time because |'m sure before any action is ever

filed we will do our best to renmedy as best we can. People

are trying to take advantage of the situation. That's what we

don't --

THE COURT: I'mnot going to allow that.
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MR KANOW TZ: Thank you.

THE COURT: Al right. No, | would Iike to hear from
the Justice Departnent first.

el cone, again.

M5. SCHVERGEL: Thank you, Your Honor. Good norning.
Mary Schmergel on behalf of the United States. | have to say,
we have worked out a carveout, and so you know, | hate to dip
ny toes into this situation but | think it was inportant
enough for ne to cone down here, and inportant enough for HHS
to cone down here and to | et you know why we have asked for
this carveout and what the carveout neans.

Li ke the issues that have been raised by the Lenberg
Law Firm HHS is concerned that the trustee is sending
coll ection notices to Medicare beneficiaries for amounts that
were regul ated and paid by CM5 to HDL directly. W are aware
of, or HHS has nade ne aware of, three cases where we have had
Medi care beneficiaries who have received these paid-to-patient
notices fromone of the trustee's collectors.

Under the Social Security Act and Medi care program
t hough, the way it's supposed to work, is that a patient would
never receive noney directly fromCVMS. The way the statute is
set up, is that there's a list of, this is how much you're
going to be paid, this is what you'll be paid fromOCM; it
goes directly to the provider, in this case HDL. It would' ve

never have gone to the actual Medicare beneficiaries. And
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under the Social Security Act, and that's basically what the
carveout that we've asked for, it just says that any order
that you enter in this matter would not enjoin or waive any of
our rights under the Social Security Act.

But under the Act, there are violations for sending
out these type of notices to Medicare beneficiaries. And it's
ny understanding fromHHS, is it's not just those collectors
that sent the actual notice, but it's any entity that causes
the collection. So in this case, it could be the trustee and
his collectors that send these notices to the Mdicare
beneficiaries inproperly.

And we're not here today to say that, yes, we have
evidence that it is. You know, as |'ve nentioned, we've
gotten three notices, we are looking into that. And we've
been in touch with M. Kanowitz, we've inforned himof that.
But we've also informed him and we want to informthe Court,
that the violations are very clear, that if HHS does do an
i nvestigation and nmakes a determi nation that the Medicare
beneficiary received an inproper collection notice, there wll
be sanctions. And the sanctions are 10,000 dol |l ars per
service. So it's not just a collection, if they inproperly,
you know, by mstake, if M. Kanowitz has admtted has -- you
know, has happened. |If there's a m stake a notice goes out,
and there's services, it's 10,000 for each service. So if

there were seven services on that notice, it's a 70,000 doll ar
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sancti on under the Social Security Act.

So anyway, we were in touch with M. Kanowitz, he's
agreed to allow us to have the carveout. And | understand the
practical difficulties that he is in. You know, as he said,
they' ve got the files, they' ve got the information, and as he
alleged, it wasn't conplete and so he has difficulties
i dentifying patients. And ny understanding, and he'll correct
me if I'"mwong, identifying the Medi care beneficiaries.

W' re synpathetic to that, however, the burden is on
the trustee to nmake sure before he sends out those notices, he
I's not sending themto the Medicare beneficiaries who should
not be receiving them Qherw se, you know, HHS i s reserving
its rights under the Social Security Act, and will fine
sanctions. You know, | know we've talked a | ot about stay.
Wll, the letters say if you dispute this you can go ahead and
call and take steps. But in general, Medicare beneficiaries
are ol der, they may get these notices --

THE COURT: | nmean, it's a separate act, too.

MS. SCHVERGEL: Yeah. Yeah.

THE COURT: It's a --

M5. SCHVERGEL: They may not think I can just call on
ny own and di spute this. They may just go ahead and pay it,
they may not understand. And that's part of what the Socia
Security Act and Medicare is designed. That's why HHS gets to

enforce its regulation to say you can't send these kind of

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net




© o0 N o o A~ w NP

N NN N NN R PR R R R R R R R
O D W N P O © O N o 00 M W N B O

Col | oquy 41

collection notices to Medicare beneficiaries.

THE COURT: W all have parents; we know

M5. SCHVERGEL: Yeah, right.

THE COURT: Ckay.

M5. SCHVERGEL: So that's why, you know, again, it's
a separate issue but they're -- it gets back to the practica
realities of the due diligence part on the trustee to nake
sure that when he sends these notices out, that you know, he's
sendi ng them out properly, that the fees are debts that are
actually owed to the estate. | nmean, the United States is a
creditor, so we understand what he's doing, and he's doing it
on behalf of the creditors, but as a regul ator, you know, our
job is also to protect those Medi care beneficiaries.

THE COURT: Right. Al right, thank you.

M. Kanowitz?

MR KANOW TZ: Just to close the |oop on that HHS
matter, we've had discussions with the Governnment. | nade it
clear it would be very hel pful for themto give ne a whole
list of their patients so that | understand who they're
concerned about. Now, of course, they say, well, nake a --
you know, it's HIPAA violation, this and that. So we've got a
document issue here that we're going to work through.

The second point, it's not just CMS sending out.
They use Blue Cross/Blue Shield. And when they use Blue

Cross/Blue Shield, Blue Cross/Blue Shield may have nade
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m st akes and send nonies out. That's why we're sending
notices, and that's why as between the twenty-one Lenberg
clients or all the thousands that are being collected from
Mont erey, Renex, et cetera, we are only tal king about three.

|''m hopeful that | could get sone visibility fromthe

Governnment so that we don't send these things out. |If we do,
we' || cone back before Your Honor if they want to go for a
sanctions hearing, and we'll see what happens.

| know we're doing our best and we're going to
continue, but don't -- it's not like there isn't a Blue
Cross/Blue Shield probleminbedded in the HHS situation. And
if we work together we'll be able to figure that one out. But
if we stand behind H PAA and other types of things, it's going
to be slower than quicker in figuring this out. Thank you.

THE COURT: All right, thank you very nuch.

As far as the -- | understand that there's a
stipul ated | anguage that you' re going to put into the --

MR KANOW TZ: Yes.

THE COURT: Ckay, thank you.

M. WIllians, do you have a dog in this fight?

MR WLLIAMS: | do, Your Honor. W represent --

THE COURT: M. Louis.

MR WLLIAVS: Wnen's Heal th.

THE COURT: I'msorry, | couldn't help nyself.

MR WLLIAMS: Excellent, Your Honor, thank you.
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No, Your Honor, we represent Wnen's Health
Connection, PS, which M. Kanow tz has referred to on occasion
as Wnen's Health Network. They are a heal thcare provider
based i n Washington. They have 8- to 10,000 patients. They
regularly use the services of HDL. They are frequently
referred to in the pleadings, so obviously, this issue is very
important to them Qur firmwas just retained |ast night.
Wnen's Health has reached out to counsel to bring up sone of
their concerns with the order that's proposed in connection
with this notion. |'ve reached out to Ms. Speckhart | ast
ni ght and spoke with M. Kanowitz this norning.

Al t hough we have | ots of responses to many of the
t hi ngs that have been said, for the inmredi ate purposes of
today, our only concern is to nmake sure that we're assisting
t he process of narrowi ng down who the patients really are that
need to be collected from these paid-to-patients clients, and
to that extent --

THE COURT: Your client doesn't have any problemw th
t hat .

MR WLLIAMS: No, Your Honor, certainly not. And in
fact, she has -- they have advised their patients that if they
receive checks to turn themover inmmediately. Their concern
i s these thousands of other patients that aren't pay-to-
patients that are getting these collection notices. And all

we're |l ooking for, and I think M. Kanowitz is in agreenent,
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he can let nme know if he disagrees, is we just want to nmake
sure that given the |language in the order, if Wnen's Health
Connection advises their patients that they shoul d seek

counsel or that they should submt EOBs in an effort to narrow
down the bucket of who's really liable here that they' re not
going to be facing, you know, sone liability or exposure for
violating the automatic stay.

As the order is witten, it's alittle broad, and so
we just want to get sonme clarity that upon inquiry, Wnen's
Heal th Connection, PS, is authorized to advise their clients.
And the | anguage we were | ooking for was sonething simlar to
not wi t hst andi ng t he foregoi ng, nothing contained herein shal
preclude Wnen's Health Connection and its affiliates,
subsi di aries, and agents from advi sing current and forner
pati ents upon request regarding the excluded receivables and
collectors. | think this is probably protected by the First
Anendnent, and | don't think it could be interpreted as being
a violation of 362, but we were just hoping to get sone
clarity on the record about that.

THE COURT: All right, thank you.

MR WLLIAMS: And Your Honor, and to the extent M.
Kanowitz is not in agreenent with that, we would just reserve
our right to address sone other issues with respect to the
not i on.

THE COURT: Al right. Thank you.
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MR, WLLIAMS: But that should resol ve us.

THE COURT: Al right. Now, you want to be heard,
al so.

MR LEMBERG Yes, very briefly.

On the issue of what's owed, Judge, | just want to be
clear. No problemw th the paid-to-patient stuff.

On the other stuff, they have a receivable on the
books, okay. The first issue is that that receivable on the
books has an offset in the reserve. herw se, the books
woul d make no sense, otherw se, you' d have these receivabl es
t hat you know you'd never collect. The accounting system of
the debtor have to, if they had --

THE COURT: Had to what?

MR LEMBERG They had to offset in the accounting
systemthe receivables by -- with a reserve that woul d show
t he bookkeepers, the accountants, how nuch the receivable
actually was. So nunber one, the receivable isn't really the
recei vabl e, unless you account for the offset that the debtor
had in his books to reserve for the receivables that they knew
t hey were never going to collect. They send the bill to the
i nsurance conpany - -

THE COURT: Well, because sone of them would be
uncol | ecti bl e?

MR LEMBERG Well, | nean, look, this is what

happens in their field. 2,000 dollar bill to the insurance
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conpany; they know the insurance conpany is only going to pay
300 bucks, right. So if on their books they show a 2,000
dol |l ar receivable, their books are neani ngl ess to anyone;

they' ve got to have a reserve. They've got to offset that
recei vabl e by a reserve so that anybody | ooking at these books
woul d say, well, this is the true potential receivable we
have. That wasn't accounted for. True. Nunber one.

Nunber --

THE COURT: But | don't have any evi dence of that one
way or the other.

MR LEMBERG Well, you have the bill, you have the
nmedi cal bill to our lady, to -- and the suppl enment, which
shows that she's being billed for 2,000 dollars.

THE COURT: That was an attachnment to a notion

MR LEMBERG It was an attachnent to a notion.

THE COURT: Ckay.

MR, LEMBERG That's nunber one.

Nunber two: | understand they're trying to do a good
j ob.

THE COURT: Cood.

MR LEMBERG | get it. The problemis the statute
doesn't allow for it. The FDCPA says your intent at the end
of the day counts under 1692k in determ nation of danages
because the statute is a strict liability statute.

Nunber three, Judge: This may be viewed as
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opportunistic on the part of ny firm W do consuner work;
that's what we do. The Ninth Grcuit, where nost of these
folks are, said in the case Ivan (ph.) v. Mchael (ph.) that
the statute was intended to be prosecuted by private attorney
generals, including ny firm So there is nothing

| nappropriate what we're doing, it is in fact, what this | aw
was i ntended to do.

Now, the debt collectors don't like it because we
hol d t hem accountabl e for what they're doing. But that's the
system we have.

That's all | have.

Oh, last issue, Judge. On the issue of the matter of
t he debt goi ng back, sending a bill and asking the consuner
for an EOB is not the lawin the Fourth Crcuit, or anywhere
el se. They have to know exactly what is owed if they want it.
It's potentially some anount --

THE COURT: But M. Kanowitz says he knows what he
wants, he wants the account receivable. And he's saying that
he will, you know, use the EOB to adjust it down for the
amount that that patient actually got paid. Now, what's wong
with that?

MR LEMBERG \What's wong with that, there is an --
that hypothetical is a violation of the FDCPA because it
includes in the bill an anount not owed.

THE COURT: What anount ?
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MR LEMBERG The difference between what was paid in

the EOB and the bill. The different is the violation. You
can't doit. It's the Russell case, it's the Third Crcuit
case. In the Third Circuit case, it was a little bit like --
the case is called, | think, it's PHS, | don't renenber the

plaintiff's nanme, it's in the brief. And the issue there was
this debt collector, a firmin Philadel phia, they included
attorney's fees when they filed foreclosure conplaints, they

added an anount for attorney's fees. The debtor sued saying,

| ook, these fees haven't been approved. Wy are you billing
me for that? The Third Grcuit said -- the debt collector
said, well, we were just estimating. This wasn't our

estimate, the Third Circuit said nunber one, debtor, you're
absolutely right, the fee wasn't approved. Nunber two, it
didn't say estimated in the letter, it said owed.

So what they're doing may seemli ke an expedi ent
busi ness practice, but it doesn't work under the FDCPA, nunber
one. And nunber two, it has devastating inpact on thousands
of people. And I call on you to stop it.

THE COURT: All right, thank you.

MR LEMBERG Thank you, Judge.

THE COURT: Al right.

Anything further, M. Kanow tz?

MR KANOW TZ: Just to clarify the record, the AR is

fully owed. Wether we give credit or deductions or otherw se
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for the benefit of the patients, not because we're not |egally
entitled to collect the full amount, but because in the search
for innocent victins maybe the marketing materials had sone
equi tabl e benefit to them based on what we say, and, nore

I mportantly, what you say.

It's not that the ARisn't owed. And that's the
fundanental m stake M. Lenberg keeps going back to. It's not
a violation in the first instance.

THE COURT: Actually, | get that part. The part |
wanted you to address was M. Wllianms. D d you have any
problemw th the | anguage that he was proposi ng?

MR, KANOW TZ: The answer is of course | do, but 1"l
let it go.

THE COURT: But you --

MR KANOWTZ: | nean --

THE COURT: | think under the First Amendnent he
probably does get that.

MR KANOW TZ: |'mhappy for his client to speak to
the patients. | wasn't going to try to stop that. Wat he's
concerned about is that it would be a violation of the stay.

| think, as an officer of this court, |1'd have a
harder time maki ng such a claimthan his need for that
| anguage in the order.

THE COURT: Ckay.

MR KANOW TZ: And that's my bigger concern, because
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when you put the language in the order, they do sonething
el se.

THE COURT: Well, we're not going to let that happen

MR KANOW TZ: Thank you.

THE COURT: All right. Anything further? Al right.

So the Court's going to grant the notion of the
trustee. The Court is going to extend the automatic stay. |
don't think I need to extend it, because they're agents of the
estate collecting property of the estate, but to the extent
there's any doubt it extends to the collection agencies.

As | said, that's not to foreclose any renedy. |I'm
not going to do that. There isn't going to be any renmedy. |If
there's a violation of the Fair Collection Practices Act then
file a motion for relief fromthe automatic stay. | can hear
that. O you can file the conplaint in this court, which is
probably the nore |ikely avenue that we would go, because, as
you know fromthe trustee, you have to see it -- well, anyway,
there's a long line of cases that suggest you have to get
relief fromthis court in order to start suing estate
pr of essi onal s.

In any event, the stay will apply. Please include
M. WIIlians' suggested | anguage and the | anguage for the
benefit of HHS.

And | woul d strongly encourage counsel to get

together to try to figure out where the buckets are properly.

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net




© o0 N o o A~ w NP

N RN NN NN R R R R R R R R R
O D W N P O © W N o 00 » W N kB O

Col | oquy

It's just a matter of having the proper information. | don't
think that M. Kanowitz is trying to do a gotcha here. He's
trying to get to what everybody has stood up here and said is
the legitimte receivable, which is the pay to patient
receivables. Gkay? |If we go beyond that | want to hear about
it, because I mght have sone concerns. |'mnot saying | do.
['mjust saying bring it before you do it. Okay?

Al'l right. Any questions about the Court's ruling?

Al right.

UNI DENTI FI ED SPEAKER:  Thank you, Judge.

THE COURT: Thank you, all. Thank you.

You want to be excused?

MS. SCHVERGEL: | do, Your Honor.

THE COURT: You are.

MS. SCHVERGEL: Thank you, Your Honor.

THE COURT: Thank you for com ng down.

UNI DENTI FI ED SPEAKER: M. Lenberg would also like to
be excused.

THE COURT: OCh, no. He has to stay here for the
whol e -- yes, you may be excused.

MS. SPECKHART: Can | be excused?

THE COURT: No.

MS. SPECKHART: Your Honor, item5 on the docket
includes all of the matters pertaining to the various requests

for insurance proceeds as advanced on behal f of Russel
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War ni ck, LaTonya Mallory, Dennis Ryan, and Joseph MConnel |

A simlar request was made on behal f of Satya Rangaraj an, but
due to the date of its service that matter is not for hearing
at this tine.

Your Honor, as you can see fromthe chart appearing
I n paragraph 17 of the trustee's omi bus nenorandum the tota
amount requested to date is approximately 1.85 mllion, which
represents about 20 percent of the policy limt.

| won't bel abor the procedural history underlying
t hese requests. | know Your Honor is well famliar with them
But | do want to point out a couple of things about this
process before | take up the nerits of our response to these
requests and tal k about our suggestions for how they can be
resol ved based on our experience thus far.

First, Your Honor, | just want to be upfront and
acknow edge some disconfort in this whole process. W are
prof essionals, and we take no pleasure in review ng and
chall enging the bills of other professionals, especially when
they're our coll eagues and we respect them They practice in
this court with us every day.

W did object to all of these requests, and it's not
because we're trying to cast undue aspersions or be
unreasonable. It is sinply because we are an estate
fiduciary, and this is an asset in which the estate has a

vested interest which can be significant. So we're trying our
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best to protect it, and we're trying to put together a
structure whereby Your Honor can incorporate a nunber of very
limted rulings in the relief fromstay order to allow for the
policy to be inplenmented by the insurer in an appropriate
fashi on.

Second, |I'mgoing to touch on sonething that was
addressed when M. Harbour was at this podi um on Decenber
10th. The Court well recognized on that day when it entered
the protocol order that this is not a perfect process. The
access procedures that are in the order provide a nechani sm
for request and response that would involve the estate as a
necessary and interested party, and the reason that the
procedures allow for this type of discourse is because the
estate does have clains under side B. So those clainms are
going to be subject to the sanme strictures and limtations
t hat appear within the policies thensel ves, and we're not
trying to rewite the policies

What | understand fromny study of the transcript
from Decenber 10th is that the Court intended to adopt a
protocol that would recognize the pre-petition contract
rights, taking into due consideration the post-petition
bankrupt cy dynam cs that are now acting upon themin a way
t hat woul d cause the |east disruption to the process.

And so when | think about the perfect inplenmentation

of the access procedures, | don't think about cross-exam ning
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witnesses. | don't think about |eading the court through a
line-by-line analysis of all these bills for an individua
ruling on each one of them | think that that would cause
nore di sruption than what was reasonably intended, and so we
put together the structure that you'll see in the omibus
menor andum where we suggest the resolution that 1'mgoing to
tal k about.

To protect the proceeds, which are property in which
the estate has an interest, we are asking that the Court nake
six discrete and specific rulings, which | think conceptually
shoul d be noncontroversial and subject to the inplenmentation
of the insured, in consultation with the requesting D&Cs.

In essence, we're asking for the bankruptcy order on
the automatic stay that provides enough deference to the
insurer and that will also act as a safeguard agai nst any ri sk
the policy mght be interpreted in a way that woul d prejudice
t he substantive rights of the estate.

So we're asking the Court to decline to nodify the
stay to allow for expenditure of policy proceeds for work
related to this bankruptcy case, because it's not considered a
| oss under the policy, and it doesn't give rise to a claimas
to the way that that termis defined in the policy.

W' re al so asking the Court disallow paynment for
duplicated work, for work that is not properly docunented, and

for work without any clear benefit to the insureds or any
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other party-in-interest.

W' re asking the Court to protect the estate from
overreaching and fromhaving to pay for work that was not
necessary and reasonable in its circunstances and fees for
wor k that woul d otherwi se fall outside the scope of coverage.

Ms. Mallory's | awer nmakes the point that the insurer
in the | anguage of the policies will take care of all of this
anyway, but they overlook the fact that we still have an
automatic stay, and we still have an estate with interest in
t hese proceeds. And it may very well be that our request for
t hese categorized rulings, as reflected in the nenorandum
bring the Court's order into perfect alignment with what the
policies say and what the insurer would do. But | would
submt to Your Honor that that would not necessarily be a bad
result.

The reality is that when the requests are nade to the
insurer we can't control what the insurer mght do in the
absence of an order. And it's an incunbent thing upon the
liquidating trustee to do what he can do to safeguard the
pol i cy proceeds through the order on the automatic stay.

So what we're asking for is for the Court to decline
to nodify the stay for fees requested that fall into any one
of the six categories | described as a safeguard, subject to
the inplenmentation of the insurer and with respect to D&Cs.

THE COURT: So what you're saying is, for instance,
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Is that wwth regard to the docunentation issue, you don't want
me to make a ruling that the docunentation is sufficient or
insufficient, but just to say that the insurer should nake
sure that for its policy purposes the docunentation is
sufficient.

MS. SPECKHART: That's correct, Your Honor, for two
reasons. | think on the docunentation point, the insurer has
been provided with invoices that are not as redacted as the
ones that we've received, for obvious reasons regarding
privilege and work products and all the rest of it, and |
think that that really nmakes the point that they're in the
best position, subject to your ruling, to inplenent that
ruling in away that's fair to all of the parties, including
the estate.

THE COURT: Al right. Thank you very nuch.

MS. SPECKHART: Thank you, Your Honor.

THE COURT: Al right. W wants to go first?

M. Hastings?

MR. HASTINGS: Good norning, Your Honor. For the
record, I am M chael Hastings, Witeford Taylor & Preston. W
represent Tonya Mallory.

Your Honor, | have with nme today, ny |aw partner, Ed
Buxbaum fromour office in Baltinore and there's an
application to admt himpro hac vice that's pendi ng and

there's an order tendered to the Court and | would ask that he
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be able to argue on behalf of M. Mllory today.

THE COURT: Al right. That will be fine.

MR. HASTINGS: Thank you.

THE COURT: Welcone to the Court.

MR BUXBAUM Thank you very much, Your Honor. |
appreci ate the opportunity to be heard on this.

THE COURT: Your nane again, [Buzz-bonb], is that it?

MR BUXBAUM Buxbaum B-UX --

THE COURT: Buxbaum

MR. BUXBAUM -- B-A-UM

THE COURT: Thank you very nuch.

MR BUXBAUM Thank you, Your Honor.

THE COURT: All right.

MR, BUXBAUM At the outset, let ne note that it
strikes ne as rather ironic that the very party that has
asserted that my law firmand the other firns working for mny
client, Ms. Mallory, as well as every lawer sitting to ny
| eft, has been engaged in efforts that were wasteful, were
unnecessary and provi ded no apparent benefit to our client,
when the very process that brings us here today has been the
result of an incredible waste of tinme and effort which we
detail for you in the reply which we filed which | hope the
Court had an opportunity to read. And | amnot going to --

THE COURT: You woul d be surprised to know that | do

read your stuff.
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MR BUXBAUM | know that you do. And |I am not going

to wal k through all of the rather incredible wasted effort of
getting -- of forcing the trustee to finally provide us with
sonething to explain why it is they were objecting to
literally alnost every entry. W got charts that nade no
sense with bl anket |abels that were virtually neaningl ess and
on the very even of this hearing, we finally get fromthe
trustee a filing which says, you know, the things that you
sai d back in Decenber when we argued that it nade nore sense
tolet the entity that does this for a living, the AIG
I nsurance Conpany, take the first crack at these bills, you
know, in retrospect, that was probably the right way to go.
So all of that effort was conpletely neaningless and a waste.

But notwi thstanding that, they added some caveats in
there. They essentially say Judge, we need you to, in
essence, tell AIG howto go through the effort of review ng
their bills, notwithstanding the fact that that's again what
the carrier does every day. It looks at policies and nmakes
determ nations. 1Is there sufficient docunentation to support
it? Didthe work represent a duplicative effort? Was it
necessary? Does it conply with what's at stake in the | awsuit
and conport with what the policy provides.

And what they want you to do is cut sone order to
essentially provide an advisory opinion to AIG As to how it

shoul d go about that task. And | suppose | asked a rhetorica
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at this point, why? Wat basis is there in the record that
was provided by the trustee that says to date, AIGcan't do
its job. AIG needs you to provide it with some guidance as to
how to go through these bills. And the answer, of course, is
there is no such evidence in this record.

They suggest in their six categories, if you will,
one of themis that you should issue an order that only tasks
associ ated with the 2004 request should be payable by Al G
which is conpletely at adds with what the policy defines as a
def ense cost.

And so the very first category is conpletely imting
and at odds with what the policy provides and what it covers.
They suggest that you need to provide an order that says
not hi ng duplicative should be paid. Again, | suggest Al G
knows how to do that.

In the exanple in the filing they submtted with
respect to ny firm the argunent was wait a mnute you did
sone work in conjunction with the DQJ acti on down in South
Carolina. Wy should we pay for that twice? Had they
bot hered to pick up the phone and call and ask questions as
was contenpl ated, | believe, under the order in Decenber, they
woul d have | earned that Witeford Tayl or had information that
the lawyers involved in the DQJ case didn't have and when DQJ
made a request of those |lawers it nade nore sense, was

efficient, and effective and in fact we had contacted and
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spoken with the carrier who agreed with it, that it made nore
sense for Wiiteford Taylor to respond and provide that
information, rather than | awers who didn't know what that

i nformation was, start from scratch.

Again, AIG knows how to do that. |If there are
questions about why was this work done and why was it
necessary and why did your firmdo it versus another firm
then again AlIG does it for a living.

Again with these other categories, one of the things
that they say is well, Al G ought not provide paynent for
anything that wasn't "properly docunented.” Again, we got
into this issue and dispute about we sent themredacted bills
as we were -- as we indicated we would do because you' ve got
attorney work product privilege, you ve got attorney-client
privilege. AIG doesn't get redacted bills at the risk of
stating the obvious here.

If they feel like they don't have a sufficient basis
to determ ne whether something should or should not have been
pai d, believe ne they're going to pick up the phone and
contact us and the law firms are obviously well-notivated if
they want to get paid, to provide that information.

Again, the rhetorical question | ask is, what's the
purpose to be served? And at the end of the day, the only
thing that we could cone up with is it appears that they're

suggesting that this Court tell A G preenptively howto do its
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job and there's no evidence in the file, in this record, that
suggests that Al G doesn't know how to do this.

| will end with this point. The Court may recall
back in Decenber with respect to ny client that she was a
def endant and is a defendant in not one but two cases, as well
as the 600 mllion dollar claimthat's been asserted agai nst
her. That's why our cap was 800,000 dollars, the initial cap,
as opposed to sone of the others which were half in anount.
The anount sought by Ms. Mallory doesn't conme close to that
total.

The total between the three or -- let's see, there's
a firmrepresenting Ms. Mallory in the South Carolina action,
as well as local counsel, a firmrepresenting Ms. Mallory in
the Eastern District Aetna case, as well as Witeford Tayl or
and the total for two sets of subm ssions that have been
provided to this Court which we designate as Mallory-1 and 2,
is $487, 900. 47.

So we haven't cone close to getting to our cap. And
again, for all of these reasons, | think these guidelines just
sinply are not necessary. At the end of the day, ny
anticipation is that AIG again with its expertise, is going
to do whatever AIG nornally does in accordance with its
protocols and billing guidelines. It will advise the | aw
firms how nuch it's going to pay. And if there's a problem |

suppose someone is going to come back here and we may well be
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back in front of you arguing these things but to draft sone
preenptive order at this point when there's no evidence that
It's necessary sinply does not nmake sense.

So for those reasons, | would ask that you deny the
relief sought by the trustee in its nmenorandum Thank you,
Your Honor.

THE COURT: Thank you, M. Buxbaum

MR. BASS. (Good norning, Your Honor.

THE COURT: Good nor ni ng.

MR BASS: M nane is TimBass fromthe |aw firm of
G eenberg Traurig. | represent Dennis Ryan. 1've been in the
courtroom for several of these hearings but haven't had the
pl easure of arguing before you.

| echo many of the things that ny col |l eague just
said. | want to bring a couple of other points to the Court's
attention. First of all, procedurally, I don't think that
this is a proper notion. The order that you entered in
Decenber contenplated that the parties could, if necessary,
nove to nodify the order. This is essentially a notion to
nodi fy the order that's being filed in the formof an
obj ecti on.

| personally was out all of last week and | didn't
even have a chance to get this until yesterday. | think
procedural | y what shoul d have happened is if they wanted to

nodi fy the insurance proceeds order, they should have filed a
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notion, allowed all the parties an appropriate tinme to file
opposition and then have a hearing on that. So, | object to
the six categories on a procedural ground.

Secondl y, Your Honor, | feel that these six
categories -- the inposition of the six categories is an
I nproper nodification of the parties' contractual rights. The
I nsurance policy is a private party contract and we --

THE COURT: Don't we nodify contractual rights al
the time in bankruptcy?

MR BASS. | don't think it's appropriate in the
context of what they're trying to do today.

THE COURT: The policy is property of the estate. |
mean | think that's probably the weakest of your argunents.

MR BASS:. Right. And | actually disagree that the
policy is a property of the estate. | have the transcri pt
fromthe Decenber hearing where Your Honor actually explicitly

said he's not nmaking that ruling today and | haven't seen that

but --
THE COURT: | did say that. | do recall that but --
MR. BASS: But | agree, Your Honor.
THE COURT: But | guess, you know --
MR BASS. There are other points that are stronger
and 1'll nmove on fromthat one.

Your Honor, the other problem | have with the six

categories is it inproperly restricts what we as defense
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counsel are able to do because when you read the six
categories in toto what it is essentially saying is that the
only things that we should be paid for is responding to the
2004 request. But respectfully, Your Honor, | was the one who
pai nst aki ngly went through everyone's bills and said |isten,
everyone has nultiple attorneys that are doing things.
Everyone has duplication of effort. That's part of what we
do.

| did the same thing with regard to M. Kanowitz's
bills, with regard to investigation of |egal clains, |ega
liabilities and they are replete for the past six nonths, as
wel | they should be, with work by his firm anal yzing potentia
D&O cl ai ms, anal yzi ng defenses. W should be allowed to do
t hat same thing.

| would actually be doing a disservice to ny client
right nowif | didn't use these intervening three, six nonths
to research his potential liability and his potential danages.
So to sit there and say the six categories, the only thing you
shoul d be paid for is your responding to the 2004
investigation. Well, frankly, | don't think that's true and
think I would be commtting an ethical violation if | just sat
on ny hands and didn't do what my client has hired nme to do.

Al ong the sane token, with all the bankruptcy
proceedings, a lot of the stuff that's gone on with this plan

and the disclosure statenent affects ny client's rights. It
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affects potential clainms that can be brought agai nst him
Again, as a lawer, | amethically bound to read the papers
that are filed and come in here to say, okay, Dennis, let ne
sit down with you and explain what's going on, how this could
potentially affect you down the road. If | don't do that, |
get sued for mal practice.

So This all comes with an anbit of defense costs and
| oss, as M. Buxbaum expl ai ned and what this really -- what
these six categories are is really it's a backdoor attenpt to
say you can only bill for responding to the 2004 costs, which
| think is inproper.

Fourth, Your Honor, another procedural point | want
to make, we've already had an application that was filed on
behal f of debtors' counsel, Ropes & Gray and Led airRyan for
rei mbursenment under the D&0 policy. These six factors were
not used when the Court granted that application and | believe
it was granted for sonething in excess of 500,000 dollars.

| f these sane six categories were applied to the
Ropes & Gray bill and the LeC airRyan bill that's already been
approved, | would submt to the Court that the vast majority
of those would be disall owed under these six categories. So
it's kind of a goose and gander argunment here. | don't think
that the Court should now apply, all of the sudden, because
it's defense counsel, six categories that were never applied

to debtors' own counsel. | just -- | don't feel that that's

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

65




© o0 N o o A~ w NP

N NN N NN R PR R R R R R R R
O D W N P O © O N o 00 M W N B O

Col | oquy 66

fundanental ly fair.

And the last point | want to make has to do with M.
Ryan specifically, Your Honor. | think each fee request needs
to be evaluated on its own nerits and with regard to Dennis
Ryan, we had the representation that the total fee request
between all defense counsel is somewhere around 1.78 mllion.
Dennis Ryan's 120,000. | have taken painstaking efforts to
keep | egal defense costs down as nuch as possible. | have
nyself, who is a D& attorney, | have one bankruptcy attorney
and | have one paralegal. That's it. And | feel like I've
done an admrabl e job, keeping costs as |ow as possi bl e.

And so to sit here and lunp this all together and act
like this is some outrage sum well with regard to Dennis
Ryan, | think I'msaving the estate noney, not that | should
be | auded, not that | am/l ooking for kudos or slaps on the
back, but each fee request needs to be | ooked at separately
and to sit there and uniformy say you guys are all wasting
away policy, is well -- personally, | just don't think that
applies with regard to Dennis Ryan.

THE COURT: Al right. Thank you.

MR BASS. Thank you, Your Honor.

THE COURT: M. Hayes?

MR HAYES. CGood norning, Your Honor. Dion Hayes
wi th McCGuireWwods for Dr. Russell Warnick

Just first as a matter of housekeeping, we filed a
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notion for an expedited hearing on our notion to increase the
interimsoft cap applicable to Dr. Warnick in the Court's
protocol order. And our notion for expedited hearing to ny
know edge, has not been contested. | would like to --

THE COURT: Well, those are the next two itens, are
t hey not ?

MR HAYES: They are, Your Honor. | thought it m ght
be efficient to argue these points together. |If the Court
woul d prefer to deal with those after we --

THE COURT: | would like to deal wth those two
separately because | see that as a different issue than this.
So why don't we do this and then we'll go to that, if that's
okay.

MR HAYES. ay. Thank you, Your Honor.

THE COURT: Thank you.

MR HAYES. | want to followup on a question the
Court asked just now and a question that the Court asked at
t he protocol hearing but none of us were ninble enough to have
the correct answer at the tine at the protocol hearing. But
the Court has said twice, contracts get nodified all the tine
in bankruptcy. That is not correct with insurance contracts.

Your Honor, the McCarran-Ferguson Act is a federa
statute that causes state insurance |aw to reverse preenpt
contrary federal law, including federal bankruptcy |aw.

In a case that | would refer the Court to has been
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cited in the papers M dobal, 469 BR 177 which is a Southern
District of New York, it's a Judge d enn decision from 2012,
in which he stated that "The filing of a bankruptcy petition
does not alter the scope or terns of a debtors' insurance
policy and preserves such proceeds for those covered by the
policy."

And the Court went on to say that, "Notw thstandi ng
I n many noni nsurance context, the Bankruptcy Code and
Bankruptcy Courts may alter contract rights, insurance matters
are fundanental ly different because the MCarran-Ferguson Act
creates an exenption to normal preenption rules for federa
statutes not directly related to insurance."

Judge A enn went onto state, and this is in footnote
17 of his decision and | have copies for the Court and the
Court's law clerk that "Pursuant to the MCarran-Ferguson Act,
federal |aw including the Bankruptcy Code, will be reversed
preenpted by state insurance law if the federal statute does
not specifically relate to insurance and the automatic stay
and the Bankruptcy Code on its face does not specifically
relate to insurance. Secondly, the state |aw at issue was
enacted to regul ate the business of insurance and numnber
three, the federal statute at issue would invalidate, inpair
or supersede the state [aw. "

The MF G obal court held that all three requirenments

for application of McCarran-Ferguson were net with regard to a
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New York State statute that reads very simlarly to a Virginia
statute that | will get to in a second. The New York State
statute provided that the insolvency or bankruptcy of the
person insured or the insolvency of the insureds estate should
not release the insurer fromthe paynent of danages for
Injuries sustained or |oss occasioned during the life of and
within the coverage of such policy or contract.

The conparable Virginia statute is Section 38.2-220
whi ch provides that, "No policy or contract insuring or
I ndemmi fying against liability for injury to or the death of
any person, liability for injury to or destruction of property
or liability for injury to the economc interest of any person
shal | be issued or delivered in the commonweal th unless it
contains in substance, the follow ng provisions or other
provisions that are at |east equally favorable to the
i nsured. "

"Subsection 1. that the insolvency or bankruptcy of
the insured or the insolvency of the insured' s estate shal
not relieve the insurer of any of its obligations under the
policy or contract."

And in accordance with this nmandatory Virginia
statute, the insurance policies in this case at Section 15,
Have t hat | anguage.

Your Honor, as in MF dobal, this Court cannot

consi stent with MCarran-Ferguson, abridge insured' s rights to
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cover defense costs under the policy. And the Court cannot
deci de which costs are covered defense costs itself and
certainly not in this procedural posture where AlIGis not
present and has not filed a proof of claimin the bankruptcy.

Your Honor, | noted a comment that Ms. Speckhart made
to the effect that the guidelines may not even change the
policy. |If that is the case, then the policy is adequate but
in all events, this Court is not permtted to nodify the
pol i cy.

Anot her relevant Virginia statute that woul d reverse
preenpt any determ nation by this Court under the MCarran-
Ferguson Act is 38.2-311 which requires that any condition or
provision in or endorsed on a policy -- on an insurance
policy, must be in the policy itself. The six guidelines that
the trustee would like the Court to legislate in violation of
t he McCarran-Ferguson Act are not in the policy. |If they
don't add to the policy as Ms. Speckhart suggested they may
not, then they're superfluous and unnecessary. To the extent
that they change the policy in any respect, which we think
they do, we agree with M. Bass' argunment on that point. They
woul d vi ol ate the McCarran-Ferguson Act and woul d be reverse
preenpt ed.

So, Your Honor, the Court needs to decline the
invitation to self-legislate an addenda to the policy as

invited by the liquidating trustee which would violate the
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McCarr an- Ferguson Act and violate the Virginia statute. And
what the liquidating trustee is asking the Court to do is

i nconsi stent with what the debtors' counsel represented to the
Court would be the process at the hearing on the protocol [ast
year.

Debt ors' counsel stated that, "M. Hastings asked for
sonme | anguage indicating that the insurance carrier is going
to nmake coverage determ nations. There's no need for that
| anguage because it's just a fact. The carrier is going to
make coverage determ nations.” That was a statenent of M.
Har bour at the protocol hearing and, in fact, we all proceeded
under the protocol. The debtors submtted a side B request
and a side D request, which was denied. And none of these
guidelines were in play. So it's perplexing that M.
Speckhart says that the debtors' side B clains should be
subject to the same strictures as they' re proposing for the
i ndi vi dual insurers. Well that water has passed under the
bridge. This is a bait and switch. They're seeking to
| egi sl ate additi onal and greater requirenents for coverage
under the policy after they' ve already gotten their side fee
rei mbur senent approved.

So, Your Honor, for these reasons, and the reasons
that were argued by ny col |l eagues that al so represent
directors and officers, we would oppose the six categories.

And | have specific issues with the six categories, but |
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think they were covered adequately by counsel for the other
defendants. But we don't think the Court can legally,
consi stent with MCarran-Ferguson, do what the Iiquidating
trustee is asking it to do.

Thank you.

THE COURT: Thank you very nmuch, M. Hayes.

MR, BROSCI QUS: Good norni ng, Judge.

THE COURT: (Good norning, M. Broscious.

MR BROSCI QUS: For the record, |I'mBill Broscious.
' m counsel to Joseph P. McConnell. M. MConnell was a
former officer and director of HDL. He served as chairman of
the board of directors through the plan confirmation, and it
was his privilege to do so.

Tonya Mallory's objection and reply and today's
proceedings are well stated, so is Dr. Warnick's position.
And we wel cone M. Ryan's suggestion as well, that perhaps the
Court m ght consider on an individual basis sonme of these
requests that have been submtted and are before the Court
t oday.

| won't add anything to the positions taken by those
two gentlenen that preceded ne, but | do appreciate the
opportunity to present M. M -- Dr. MConnell's specific
concerns with respect to this request and the objections
thereto; really the lack of any specifics in terns of the

objections to Dr. McConnell's request. Dr. MConnel
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submtted a request for reinbursenent of |egal fees and costs

incurred by himthat directly related to the investigation and

defense of clains that were made against himby the creditors

committee in this case

The notice submtted by Dr. McConnell to this Court
Is exactly what was submtted to AIG There were no further
redactions, additions, supplenments; any changes what soever.
So what the -- what AIG has is exactly what has been filed
with this Court. The reinbursenment request submtted by Dr.
McConnel | is for 43,311 dollars. 1t's actually under 43,000
dol I ars, but for about 300 and sone dollars of expenses for
whi ch he i s seeking reinbursenent.

THE COURT: $392. 02.

MR BROSCI QUS: Thank you. That's one-tenth of the
400, 000-dol I ar cap provided in the protocol order entered by
this Court.

The notice and the request was prepared in a very
reasonable way. It was prepared in a way that we hoped that
woul d defy any possible objection to it. | personally
exam ned each one of the invoices that were attached to the
request. | elimnated any duplicate billings, except for
t hose i nstances where two attorney tinme entries were
conpletely warranted and justifiable. | redacted very few
billings in terms of the descriptions that were included in

the fee request for the 43,000 dollars.
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Finally, there are no billing entries whatsoever for
work relating to the bankruptcy case, generally, to the filing
of the proofs of claim Even with respect to Dr. MConnell's
val uabl e service as a director through the plan confirmation,
we use six separate billing categories in our invoices
purposeful ly. None of those categories, except for the ones
directly related to the investigation and the defense of the
clains, were asserted in this request. The Court can see that
because there's a huge nunber of blanks where that woul d have
been tinme entries. Those are for other itens outside of the
def ense and investigation of the clains.

| mght add, with respect to his director service,
Dr. MConnell incurred over 65,000 dollars of |egal expense;
not a penny of that is included in this request.

Frankly, it seenms |ike any sort of request, whether
it was for 10 dollars or 43,000 dollars, there's going to be
an objection to it. W submt, respectfully, that the
obj ection, on its face, is unreasonable. |In fact, we would
submt it's absurd. Again, | remind the Court that the
request here by Dr. MConnell is for about one-tenth of the
400, 000 dollars permtted under the protocol.

For further contrast, | wuld add that it is one-
third to one-twentieth of the ambunts submitted by ot her D&Cs
in this case that are before the Court today. | would submt

that his reinbursenent request is plain; it's straightforward;
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it's patently reasonable. | would submt that the same cannot
be said of the liquidating trustee's objection to his request.

The liquidating trust's objections are not adequately
set forth. There's no explanation, as has been alluded to by
ot her counsel. You're given a chart, but there's no
explanation for what is objectionable to the highlighted
entries. The objection includes several categories and then
attaches a spreadsheet. And the spreadsheet is just
hi ghlighted in sone instances. There's no effort to explain
what the basis of those objections are.

| won't do this, but | would be welcone to in
response by any questions by the Court, to provide a sanpling
of the purportedly objectionable tine entries. And | would
submt again that each one of those that were objected to
woul d denonstrate the absurdity of the objection. These
entries and the others like themthat I'malluding to by
sanple all relate directly to the investigation and defense of
claims made against Dr. McConnell by the creditors' conmttee.

Now, there's one thing especially unique as to Dr.
McConnell in the objection by the liquidating trustee. The
l'iquidating trustee has nused that Dr. MConnell may not be
entitled as a matter of contract to rei nbursenent because he's
not engaged panel counsel. That's true. M law firmis not
approved panel counsel. Dr. MConnell, very early on in this

case, made the decision to try to get conpetent counsel and to
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do so as inexpensively as possible. He's done that. The

fee -- or the request denonstrates that. That was now -- that
was then, and | amafraid that we are nowturning to the tine
when he is going to need to engage panel counsel for the
comng litigation

But again, that's a defense, if any, that the
I nsurance conpany, not the liquidating trustee, is entitled to
make. | would also add that this was an opportunity -- this
entire process -- for other D& s to object to this fee app --
this rei nbursement or request that Dr. MConnell has nmade.
There's been no other objections today. Only the liquidating
trust has nmade that objection. And as to the basis of us not
being -- or ny firmnot being panel counsel, | would suggest
to Your Honor that that's a matter that the insurance conpany
is quite able to deal wth.

There's nothing at all reasonable, we would submt,
about the liquidating trust's objections. | wll be pleased
to go through, if the Court would so entertain it, a |ine-by-
line defense. | don't think that'll be necessary. Again, Dr.
McConnel | requests a 43,000-dol | ar rei nbursenent fromAl G
It's been submitted in the exact sane formthat's before the
Court. W believe that it is patently reasonable, and we
woul d ask the Court to allow the insurance conpany to eval uate
it and, we would submt, pay it.

Thank you, Your Honor.
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THE COURT: Thank you very nmuch, M. Broscious.

Any other of the officers and directors' counsel?

Al'l right, Ms. Speckhart, you wish to reply?

M5. SPECKHART: Yes, Your Honor. Taking a step back,
| just -- | would just like to remnd the Court and everyone
here that we are not asking for an order designating what work
can be done. W are only asking for an order designating how
the estate could pay for that work. The estate owns the
policy. The estate paid for the policy. The estate paid the
prem uns under the policy, and we have a vested interest in
Its proceeds.

So on one hand, if work needs to be done, this is not
a mal practice question. W're not trying to restrain
anybody's ability to zeal ously advocate for their client.

This is a --

THE COURT: | understand that, and -- but why -- |
nmean, in the protocol order that | entered previously, | had
specific caps. And when | went back and reviewed the
transcript, | noted M. Harbour's comrents that -- | believe
it was M. Hayes -- rem nded nme of today. but when | was
| ooking at that, in preparing for this hearing, why isn't the
caps that | have inposed in the case for allow ng the
exception to the automatic stay for parties to proceed, why
isn't that sufficient protection to the trust going forward,

why do | need to mcronmanage this to this extent? And why
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isn't it up to the insured -- insurer to nake these
det erm nati ons?

M5. SPECKHART: | think, as an ultimate matter, it
will be, Your Honor. But the caps that are inposed pursuant
to the access procedures are subject to objections by other
parties, including the estate.

THE COURT: | know it is, but I'masking why should
entertain that, because | don't think you' re asking ne to
amend the order or anything el se.

M5. SPECKHART: No, we're not asking you to amend --

THE COURT: | understand --
M5. SPECKHART: -- the order.
THE COURT: -- what you're asking to do.

M5. SPECKHART: And we're also -- and to M. Hayes'
poi nt about McCarran-Ferguson, we're not asking for the Court
to nodify the policy whatsoever. Renenber, this is a policy
t hat has been assuned already through the plan. W are sinply
asking for an order that protects the estate's interest in the
policy so that there isn't overreaching and abuse on behal f of
the Ds& s who are also entitled to proceeds under the policy,
which will then del ude everyone el se's interests.

THE COURT: And | understand that. I1t's the
col l ective action problem --

MS. SPECKHART: That's correct, Your Honor.

THE COURT: -- where we have every D& is potentially
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in conflict wwth each other as well. | understand that. |
appreciate it. But why isn't nmanaging it through some sort of
a cap type of protocol and then allow ng the insurance conpany
to do its job the better way to proceed?

MS. SPECKHART: Because as an estate matter, we have
no control over what the insurance conpany's going to do.

THE COURT: | under st and.

M5. SPECKHART: And there are specific bankruptcy
I ssues that are playing on top of this policy. For
i nstance -- and M. Broscious very eloquently nmade this point
for me. | think M. Broscious and M. Bass indicated that
their bills do not reflect any bankruptcy work in the
bankruptcy case that was not related to or responding to the
commttee' s 2004 examrequests. There are people in this room
who have a different interpretation of what a claimis and
what a |oss is.

Qur reading of the policy says this bankruptcy case,
as a matter of itself, is a voluntary petition supported by a
corporate resolution and is not underlying of a claim So
fromthe estate's perspective, there are issues such as these
that need to be addressed prior to the instance when the
insurer gets a hold of it, because, as a matter of estate
property, the estate is at risk to its interest under Side B

THE COURT: Ckay. Thank you.

MS. SPECKHART: Thank you, Your Honor.

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net




© o0 N o o A~ w NP

N NN N NN R PR R R R R R R R
O D W N P O © O N o 00 M W N B O

THE COURT:
MR. HAYES:
of our fee request.

THE COURT:

You can -- okay?

MR HAYES:
THE COURT:
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Al right. Al right. The Court has --

Your Honor, we have evidence in support

Al right, you re not going to need that.

W're not permtted to put on evidence?

Il will let you put on evidence to the

extent that evidence is needed, but | was going torule in

your favor here if you just --

MR HAYES:

Ckay, all right. Wll, the evidence

relates to the notion that is set for expedited hearing as

well. So we'll --

THE COURT:
MR HAYES:
THE COURT:
MR HAYES:
THE COURT:

But we haven't gotten to that yet.
| under st and.

Remenber, | put that to the side?
Thank you, Judge.

Ckay. | -- believe ne, I'mnot going to

cut you off, M. Hayes, | problem Ckay?

So anybody el se wish to be heard before I rule?

Al right.

The Court is going to deny the

trustee's -- or overrule the trustee's objection with regard

to the matters up to the amount of the caps the Court had

previously approved.

| think it's up to the insurance conpany

to make determ nati ons about whether or not it's a covered

| oss. The insurance conpany can make determ nations under its
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protocols as far as duplication of efforts. The last thing I
think is appropriate is to tie defense counsel's hands as far
as what they -- this Court telling them what they can and
can't do with regard to preparing a defense for their clients
within their ethical obligations.
And so I'"'mnot going to do that. ['mnot going to

t hrough and say you can do this, but you can't do that. [|'m
going to allow the insurance conpany to be the insurance

conpany and nake those determ nations.

Now, as |'ve said previously -- and | said it at the
protocol order -- | said -- hearing and again now, we do have
a collective action problem Everybody -- we have one policy.

It'"s a dimnishing resource. W have nany parties that have
an interest in the policy, and how | propose to regulate this
is with the cap mechanismthat we' ve al ready addressed and to
do as -- what M. Harbour said, |let the insurance conpany make
t he coverage determ nations as far as that's concerned.

So that's my ruling with the -- in that regard. Are
t here any questions regarding the Court's ruling in that
regard?

ALl right. 1 don't know who | ask to draft this
order now, but the -- | guess M. Hastings, I'll let you take
the first shot at this. And if you can put together an order
and submt for the Court's determnation. | would |ike you to

share the order, obviously, with M. Kanow tz and M.
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Speckhart before submtting it.

MR. HASTINGS: | will, Your Honor. Thank you.

THE COURT: Thank you very nuch.

Al right. Al right. Now, that said, let's get on
to the next one. Your notion to expedite is granted. W have
everybody here at the party, so we mght as well go forward.
And | wi Il hear your underlying notion.

MR HAYES: Your Honor, we're prepared to skip
argunent and go straight to evidence in support of our notion.
THE COURT: Al right. M. Speckhart or M.

Kanowi tz, who's going to handle this one?

MS. SPECKHART: | will, Your Honor.

THE COURT: Ckay, very good.

Do you wi sh to make an openi ng before we hear
evi dence?

MS. SPECKHART:  Your Honor, | think that you just --
| think that you just made a ruling in connection with the
prior nmotion that our objections to the insurance request
woul d be overrul ed subject to the limts that you just
i mposed. So it's ny perspective, based on your nobst recent
argument, that M. Hayes' notion is noot.

THE COURT: Well, as | understand -- and nmaybe |'ve
got this wong -- M. Hayes, maybe it'd be better if you could
answer a couple of questions for ne before we hear the

evi dence.
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But as | understood it, what is the cap that |
previously had as far as M. Warni ck was concerned?

MR. HAYES. The -- in the Court's protocol, there is
a per capita soft cap of 400,000 dollars with respect to
I ndi vidual Ds&0s unless and until they are the subject of a
| awsuit. There was a separate cap for Ms. Mallory. And
then --

THE COURT: And that cap was 800-7?

MR HAYES: 800-, correct, Your Honor.

THE COURT: Right.

MR HAYES.: And --

THE COURT: Because she was involved in nmultiple
litigation, if | recall correctly.

MR HAYES: Correct, Your Honor.

THE COURT: Ckay.

MR HAYES. And the -- and then, the protocol goes on
to say that in the event that a director and officer becones
t he subject of a lawsuit, then the per capita cap would
increase to 800-. CQur fee request that has been submtted is
approxi mately 754,000 dollars, and we have filed a notion to
increase the cap with respect to M. Warnick to one and a half
mllion dollars.

And in response to that notion, the trustee filed a
pl eadi ng that had a nunber of attacks on M. Warnick and the

| egal work that's been done for M. Warnick in the bankruptcy
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case. And the evidence we would like to put forward rel ates
to that, Your Honor.

THE COURT: So you think that you have -- your cap
now i s at 800,000 is what you're saying?

MR HAYES: Qur cap currently is at 400-, because we

have --

THE COURT: 400-7?

MR. HAYES. -- we have not been sued by anybody.

THE COURT: (kay, so your cap is at 4-, and you have
a bill that you want to submt of al nost 800,000 dollars?

MR, HAYES: Correct, Your Honor, 754-, that was
submtted to the carrier on May 26th.

THE COURT: And your notion today is to increase
that -- the cap to 1.5 mllion --

MR HAYES: Correct, Your Honor.

THE COURT: -- rather than just up to the 800, 000
dol I ars?

MR HAYES. Well, Your Honor, | think we're going to
com ng back to get these caps increased. It's ny judgnent,
that for any particular individual director or officer, it's
going to cost 2 or 3 mllion dollars to defend a 600 mllion-
dol I ar suit.

THE COURT: Al right, and that's the evidence you're
going to put on today?

MR HAYES. That, anong other evidence, Your Honor.
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THE COURT: (kay, very good. Thank you.

Al'l right, you may proceed.

MR HAYES. M. Sieg of ny firmis going to present
t he evidence, Your Honor.

THE COURT: All right.

M5. SIEG  Your Honor, Dr. Warnick calls D on Hayes
to the stand.

THE COURT: Al right. M. Hayes, please cone
forward and be sworn.

(Wtness sworn)

MS. SIEG Your Honor, if there's a factual
presentation, we're willing to stipulate this is totally
unnecessary.

THE COURT: 1Is there a fact -- you have sone facts
that you would --

M5. SIEG  Your Honor --

THE COURT: -- like to stipulate or no?

M5. SIEG Well, if we could stipulate that all of
the facts alleged in the liquidating trustee's objection are
false, then that mght elimnate the need for this testinony.
But | don't think --

THE COURT: Proceed with your testinony.

M5. SIEG Thank you, Your Honor.

DI RECT EXAM NATI ON
BY MS. Sl EG
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Q Pl ease state your full name for the record.
A Dion WIIiam Hayes.
Q Coul d you pl ease describe for the Court your education
since hi gh school ?
A Recei ved a bachelor's degree in history in 1989 fromthe
University of Virginia and received a | aw degree in 1992 from
WIlliam & Mary School of Law.
Q And coul d you pl ease descri be your work history since you
graduated | aw school fromWIIliam & Mary?
A Since 1992, |'ve been an attorney with MGuireWods in
their restructuring and insol vency departnment based in
Ri chnond and made partner at the law firmin 2000.
Q And have you played any role in this particular
bankrupt cy case?
A Since | ate Septenber 2015, |1've been the | ead bankruptcy
counsel for M. -- for Dr. Warnick.
Q And in that capacity as counsel to Dr. Warni ck, have you
had an opportunity to, anong other things, review drafts of
pl ans and ot her plan rel ated docunents before they were filed?
A Yes, Dr. Warnick, since our engagenent, was an active
menber of the board. And we reviewed and commented on every
draft of the plan, disclosure statement, and related docunents
that were provided to the board by the debtors' counsel

MS. SIEG Your Honor, | have several exhibits that

I"d like to use with this witness. If you would give ne a
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nmoment to pass themout to Your Honor and counsel.

THE COURT: Al right. You nay.

M5. SIEG  Your Honor, | have three copies for the
Court and one for the w tness.

THE COURT: All right.

MR, KANOW TZ: Do we get a copy?

M5. SIEG O course you do.

THE COURT: Thank you.
Q M. Hayes, if you could please turn to tab nunbers 10 and
11 in the binder you' ve just been handed?
A Ckay, I'mat tab 10.
Q Do you recogni ze that docunent?
A This appears to be the Bankruptcy Court's My 12th, 2016
order confirmng the Chapter 11 plan in this case.
Q And do you recogni ze the docunment that's at tab nunber
117
A This appears to be the nodified second anmended pl an of
| i qui dati on proposed by the debtors, which, to ny
under st andi ng, was the version of the plan that the Court
confi rmed.

MS. SIEG  Your Honor, at this tine, I'll nove for
adm ssion of tab nunbers 10 and 11 in the exhibit book?

THE COURT: Any party wi sh to object?

ALl right, it's admtted.

(Original and second anmended plan of |iquidation was hereby
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received into evidence as Dr. Warnick's Exhibit 10-11, as of
this date.)
Q M. Hayes, please flip to tab nunber 9
A [''mthere.
Q Do you recogni ze this docunent?
A This appears to be docket number 999, which is the
debtors' notice of filing of anended exhibit to plan
suppl enent .
Q And do you recogni ze the attachnments to that notice?
A Yes, the first attachnment appears to be a |iquidating
trust agreenment, and the second exhibit appears to be a
bl ackline of the liquidating trust agreenent.
Q And is this the final trust agreement that was filed
bef ore plan confirmation?
A Yes. To ny understanding, this represents the final
version of the liquidating trust agreenent.

MS. SIEG  Your Honor, |'d nove tab nunber 9 into
evi dence.

THE COURT: Does any party object?

ALl right, it's admtted.
(Notice and attachments of |iquidating trust agreenent was
hereby received into evidence as Dr. Warnick's Exhibit 9, as
of this date.)
Q M. Hayes, please turn to tab nunber 1 in the exhibit

book. Do you recogni ze that docunent?
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A Yes, this appears to be the 2012-13 director and officer
I nsurance policy for the debtors that was issued by
Chartis/ Al G National Union.

MS. SIEG  Your Honor, | nove for adm ssion for tab
nunber 1 in the exhibit book

THE COURT: Any objection fromany party?

Al right, that's admtted
(2012-13 director and officer insurance policy for debtors was
hereby received into evidence as Dr. Warnick's Exhibit 1, as
of this date.)
Q Now, M. Hayes, has MQui reWods been approved by the
insurer to act as counsel to Dr. Warnick in this bankruptcy
case?
A Yes, we're approved panel counsel for Dr. Warnick
effective as of, | think, approximtely Septenber 29, which
was the date of the 2004 notion filed by the committee.
Q M. Hayes, please turn to tab nunber 2
A ' mthere.
Q Do you recogni ze this docunent?
A This appears to be the Cctober 26, 2015 denand letter
that was sent to several directors and officers, including Dr.
War ni ck, by counsel for the creditors' comittee nmaking a 400
mllion-dollar demand.

MS. SIEG  Your Honor, | nove this document into

evi dence.
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THE COURT: Any objection by any party?

Al right, it's in evidence.
(10/ 26/ 15 creditors' conmttee demand |l etter was hereby
received into evidence as Dr. Warnick's Exhibit 2, as of this
date.)
Q Pl ease turn to tab nunber 3.
A Tab nunber 3 appears to be an April 19, 2016 suppl enent al
demand on certain directors and officers, including Dr.
Warni ck fromcounsel for the creditors' conmttee asserting a
600 m | lion-dollar demand.

MS. SIEG  Your Honor, | nove this docunent into
evi dence.

THE COURT: Any party wish to object to the adm ssion
of this docunent?

ALl right, it"'s in.
(4/19/16 creditors' commttee supplenmental demand |etter was
hereby received into evidence as Dr. Warnick's Exhibit 3, as
of this date.)
Q M. Hayes, please turn to tab nunber 4 and let the Court
know i f you recogni ze this docunent.
A Tab nunber 4 is the request for paynent of insurance
proceeds that our firmsubmtted on behalf of Dr. WArnick in
t he approxi mate amount of 754,000 dollars on May 26, 2016.

MS. SIEG  Your Honor, | nove this document into

evi dence.
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THE COURT: Any party wish to be heard -- | nean
object to this docunent?

Al right.
(5/26/16 request for paynent of insurance proceeds on behal f
of Dr. Warnick was hereby received into evidence as Dr.
Warnick's Exhibit 4, as of this date.)
Q M. Hayes, after McQuireWods submtted this notice on
May 26th, did the liquidating trustee request additional
docunent ati on beyond what was contained in this notice?
A Yes, the next day, on May 27, which | believe was the
Friday before the holiday weekend, you had a communi cation
with Ms. Speckhart where she requested additional information
Q And what was McGui reWods' response to that request?
A The next business day, which was, | think, Tuesday, My
31, ny understanding is that you responded to Ms. Speckhart
and infornmed her that we woul d provide additional information,
specifically redacted invoices upon execution of an
appropriate protective order
Q And did the liquidating trustee's counsel ever respond to
that offer?
A No.
Q What did McCGui reWwods do after not receiving a response
fromthe liquidating trustee's counsel?
A In light of no response, ultimately, we filed,

unilaterally, a nmotion for entry of a protective order, which
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the Court entered.

Q And did McCGuireWods then provide redacted invoices
subject to that protective order?

A W did.

Q Pl ease turn to tab nunber 5. Are these the redacted

I nvoi ces that were provided to the counsel for the |iquidating
trustee?

A Yes.

MS. SIEG  Your Honor, at this time, | would nove tab
nunber 5 into evidence, but | would ask that the protections
Your Honor granted under the protective order, specifically
under Rul e 502(d) of the Federal Rules of Evidence, be
applicable to the use of this docunent in this proceeding as
wel | .

THE COURT: Is there any objection?

All right, that will be admtted and subject to those
prot ections.

(Redact ed invoi ces was hereby received into evidence as Dr.
Varnick's Exhibit 5, as of this date.

M5. SIEG Thank you, Your Honor.

Q Now, M. Hayes, are you authorized to waive any
privileges for Dr. Warnick?

A No.

Q M. Hayes, all of the fees that are reflected in these

i nvoices, are they all reasonabl e and necessary fees incurred
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I n defense of clains asserted agai nst Dr. Warnick?

MR. KANOW TZ: (Objection, Your Honor.

THE COURT: What is the basis of the objection?

MR. KANOW TZ: He's not here as an expert to say
what's reasonable. | think it's your job. He can say what he
di d.

MS. SIEG Your Honor, this is |ead counsel for Dr.
War ni ck, who submtted a fee request to the insurer subject to
an insurance policy provision that requires they all be
reasonabl e and necessary and, in his capacity as | ead counse
for Dr. Warni ck, has made deci sions regardi ng what work woul d
be done and what work was necessary to defend the clainms. And
I"masking this witness for his understanding whet her all of
t hese fees are reasonabl e and necessary defense costs under
t he i nsurance policy.

MR KANOWTZ: It doesn't get to ask himwhether it's
reasonabl e. Ask himwhat he did.

THE COURT: Ckay. | -- isn't the -- hasn't the
Suprene Court said that if -- for purposes of -- you have to
have an expert witness to testify as to the reasonabl eness of
fees and such and that it has to be an independent person that
have to put it into issue?

MS. SIEG Your Honor, | don't believe that the
Suprene Court has held that in regard to director and officer

def ense costs under an insurance policy. And | don't think

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

93




© o0 N o o A~ w NP

N NN N NN R PR R R R R R R R
O D W N P O © O N o 00 M W N B O

Dion Wllians - Direct 94

any such ruling would foreclose this w tness from providing
hi s understandi ng whether he directed the work to be done
consi stent with the insurance policy.

THE COURT: Well, you can ask himthat question.
BY Ms. Sl EG
Q M. Hayes, for all of the work that is reflected in these
I nvoices, is it your understanding as |ead counsel for Dr.
Warni ck that that work was undertaken as necessary to defend
clainms that had been asserted against Dr. Warnick?
A Yes, | did. And when we submtted our invoices to the
carrier, as panel counsel always does, we certified that the
wor k was reasonabl e and necessary.
Q Now, M. Hayes, you're aware that the commttee and the
|'i qui dating trustee have contended that your work for Dr.
Warnick in this case has been designed solely to obstruct
progress toward confirmati on; do you agree with that
contention?
A No, | do not.
Q If you woul d pl ease describe your understandi ng,
generally, of the plan drafting process on the debtors' side?
A On the debtors' side, the primary drafters of the plan
were McCui reWwods and Hunton & Wlliams. The board wanted to
receive a draft plan fromthe debtors' counsel pronptly,
really imrediately after the closing of the sale of assets to

True Health at the end of Septenber. Regrettably, the board
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did not receive fromdebtors' counsel a draft of the Chapter
11 plan in this case until Novenber 6, which was over a nonth
after the True Heal th sal e cl osing.
Q And did McCuireWwods provide comments on the draft plans
as they were finally circul ated by debtors' counsel?
A W did. W had probably ten or twenty or nore calls wth
debtors' counsel about the draft plan. W submtted conments
in witing, and we revi ewed and conmented on every draft that
was provided to the board.
Q Did the other directors that were sitting on the board
have separate counsel ?
A They had separate counsel, but they were really
litigation counsel. W were the only firmthat were
bankruptcy specialists and that provided careful bankruptcy
review of the debtors' plan drafts. And as a matter of
course, when the board would receive a draft plan docunent
fromdebtors' counsel, MGuireWwods would review it, discuss
it with counsel for the other represented directors, obtain
consent, generally around comments, and then send those
coments to debtors' counsel on behalf of the represented
di rectors.

MR KANOW TZ: And Your Honor, | just waited unti
the witness conpleted his answer. | nove to strike. |If
you're not going to strike it, at |east adnonish the w tness

to answer the question and not just continue a rather self-
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serving commentary.

THE COURT: Al right. Please answer the question,
M. Hayes. You know how to do that.

MR. HAYES. Thank you, Judge.

THE COURT: All right.
Q M. Hayes, who took the | ead anong director counsel in
regard to review ng the draft plan?
A McCGui reWbods.
Q And McQ@ui reWods represented only Dr. Warnick; is that
right?
A Correct.
Q M. Hayes, please turn to tab nunber 6. Have you seen
this docunent before?
A Yes. The e-nail at the top is a recent forward for
printing purposes, but the substantive e-mail is the second e-
mail fromthe top, which is a Novenber 11, 2015 e-mail fromny
col | eague, Shawn Fox, to a nunber of people, including
debtors' counsel, the then CRO, and counsel for the other
represented directors.

MS. SIEG  Your Honor, | nove tab nunber 6 into
evi dence.

THE COURT: Any objection to tab nunber 6 coming into
evi dence?

All right, there's no objection, it's admtted.

(11/11/16 e-mail was hereby received into evidence as Dr.
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Warnick's Exhibit 6, as of this date.)

Q M. Hayes, who is Shawn Fox?

A Shawn Fox is an experienced bankruptcy attorney in our
New York office that has particul ar expertise on drafting plan
and rel ated docunents, with whomI|'ve worked with quite a | ot
and who assisted in the review of the draft plan and rel ated
docunents in this case

Q And you testified a few mnutes ago that you had maybe
ten to twenty phone conversations with debtors' counse
regarding the plan. Was M. Fox on those calls?

A General ly, yes.

Q And did M. Arrowsmth participate on those calls?

A Typi cal ly, no.

Q Did M. Kanowitz or anyone el se at Cool ey generally
partici pate on those calls?

A Never .

Q Do you have an understandi ng about why no one from Cool ey
general ly participated on those calls?

A Qur understandi ng fromdebtors' counsel was that they
believed that M. Kanowitz's participation on these calls
woul d not be constructive.

Q And during these calls, when McCGui reWods began
comenting on the initial draft plan, what was one of the
earliest and biggest concerns that you expressed to the

debt ors about the plan?
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A VWll, a recurring thene which | discussed early and often
was that the plan needed to have the concept of enjoined
actions and tolling agreenments. Specifically, in order to
maxi m ze and marshal the debtors' D&O insurance proceeds in
the direction of the estate as opposed to third parties --
actions by third parties that mght invade the D&O s policy
coverage should be enjoined, simlar to what has happened in
many ot her cases, including a case called Land Anerica, where
we were on the debtor's side.

And tolling agreenents woul d be appropriate to be
approved as part of the plan so that in exchange for third
party actions against directors and officers being enjoined
under the plan, those directors and officers woul d execute
tolling agreenents that would toll the statute of limtations
or those third party actions. And that nechani c worked
successfully in Land Aneri ca.

Utimately, after sone resistance fromthe debtors and
the committee, nade into this plan, and that was at our
suggesti on.

Q Now, this docunent that's been admtted at tab nunber 6,
does this reflect conments that MQuireWwods gave to debtors'
counsel on Novenber 11th of 20157

A Yes.

Q What was your first inpression of this initial draft

provi ded by debtors' counsel ?
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A It had nunerous naj or deficiencies and was not a good
draft.

Q Now, let's go through sone of the specific coments that
were provided in this Novenber 11 conmuni cation, starting with
the e-mail itself. You'll see a coment from Shawn Fox
towards the bottom of the page that references sone tax
treatnent. Do you see that portion of the e-mail?

A Correct. The initial draft did not have the | anguage
required to have the liquidating trust treated and taxed as a
grantor trust. |If a trust is a taxable entity, it pays taxes
on income that the trust enjoins through interest and other
recoveries, and the trust itself, as a new taxpayer, does not
have tax | osses that can be used to offset those gains.

If you set up the trust as a grantor trust, where the
claimants, in exchange for their clains, receive a share of
the trust and then as a legal fiction are deened to transfer
their share of the trust assets into the trust so that they
are the grantors, then the trust does not pay tax, and the
creditors thensel ves pay tax on their recoveries. But the
aggregate dilution of creditor distributions is | ess because
each individual creditor has tax attributes that the trust
doesn't have that he or it brings to that transaction,
typically operating | osses potentially relating to the
bankruptcy itself so that the aggregate tax paid on the

distributions is |ess.
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And this is a commonly accepted nechanic to set these up
as grantor trusts to nmaxim ze recoveries for creditors and to
reduce the aggregate tax paid. And that was a change that we
reconmended to debtors' counsel, which was ultinmately nmade.

Q Now -- so that change is reflected in the final confirned
pl an?

A Yes, it is.

Q If we could flip nowto the blackline -- or the redline

t hat McCGui reWwbods provided and starting wth Section 1.39.
When you get there, please describe the change that

McCui reWods nade to this section

A My tab 6 is mssing pages. | think | need to get another
bi nder. Actually, | -- they're just out of order. | can fix
it. Thank you.

MR KANOW TZ: Your Honor, to try to streanmine it,
we'll stipulate that there were certain requests and changes
made by McGui reWods that ultimately nay or may not have been
put into the plan. It's really unnecessary for the purposes
to go through it line-by-line. It's a conplete waste of tine.

M5. SIEG No, Your Honor, | think it is inportant
for the Court to hear all of the changes that Dr. Warnick
proposed and the role that he played in this bankruptcy case,
that his conduct has been called into question by pleadings
filed by the trustee. And this evidence is intended to refute

those allegations. So we think it's inportant. There's no
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reason to limt Dr. Warnick's right to present this testinony
just to save tine.

MR KANOWTZ: No, it's a stipulation that he
provi ded comments, and some of themnmade it into the plan.
The argunent fromthat fact, she could justify his conduct.

MS. SIEG  Your Honor, | think it -- | think M.
Kanowi tz's effort to propose a stipulation that Dr. Warnick
provi ded sonme comments and they were accepted is intended
to --

THE COURT: Ckay. Wy don't we just skip through it
as fast as we can, so --

M5. SIEG Thank you

THE COURT: -- why don't you ask the questions?
Q Do you see the change reflected at Section 1.39?
A | did. And if others have the same problemwth their
bi nder, it's just that the pages are out of order, but it's
easily fixed. So we're at 1.39?
Q 1.39.
A Yes, the definition of "effective date".
Q And what was the significance of this change?
A This was one of the significant drafting issues with the
draft plan. This |anguage that we requested or suggested for
effective date is the language that is in the finally
confirnmed plan. And anong the reasons that we nmade that

suggestion is the wording of (a) and including it in a
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nonwai vabl e definition of "effective date" woul d have caused
there to be essentially an automatic stay with respect to the
confirmation order until it becones a final order

And the -- that would have neant that the debtor, when it
confirmed its plan, would not have been able to have gone
effective on that plan within the first fourteen days after
entry of the confirmation order. And it was inportant to Dr.
Warni ck and inportant to the board who were all at that tine
wor ki ng very hard to get to a plan that had general consensus,
t hat whatever plan the Court confirned could be effectuated
pronptly by the debtors because we thought that was in the
best interest of creditors. And the debtor took this change.
Q And is that change consistent or inconsistent with the
allegation that Dr. Warnick's sole concern has been to del ay
this case?
A Whol |y i nconsi stent.
Q Now, pl ease describe the change that is reflected at
Section 1.64.
A Yes, this is the definition of the "liquidating trust
oversight commttee” or what was called in the case the LTOC,
The way the | anguage was drafted originally, a holder of a
claimthat chose to pursue and had pending their own claim
against a director and officer, thereby conpeting with the
estate's clains for D& coverage, could continue to serve on

the liquidating trust's oversight conmttee which was intended
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to oversee the liquidating trust's prosecution of clains that
m ght recover from D&O cover age.

And it was our view that that was an untenable confli ct
that a creditor that chose to pursue clainms against an
I ndi vi dual director and officer and to nmaintain those clains
post-confirmation sinply couldn't serve in that position. And
that was a change that, after initial opposition by the
debtors and the commttee, was accepted by the debtors and the
conmttee by Dr. Warnick's suggestion.

Q Pl ease describe for the Court the change that was nade at

Section 4.1.
A 4.1 -- and I'm-- we're really addressing the second
change there, where it says "thirty cal endar days". This was

very perpl exi ng because the debtor, and subsequently the
comm ttee, appeared not to be in favor of a requirenment under
the plan that adm nistrative clainms be paid no later than
thirty days after allowance.

It was inportant to the board and Dr. Warnick that al
adm nistrative clainms, including, for exanple, fee clainms with
estate professionals, be paid pronptly after allowance and
that there be a deadline.

And ultimately, despite the initial resistance, which was
i nexplicable to Dr. Warnick, this change was accepted and is
in the final plan.

Q And please flip to Section 6.2(b) and descri be that
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change for the Court.

THE COURT: |'msorry, which nunber are you on?

MS. SIEG 6.2(b).

THE COURT: Got it. Thank you.
A 6.2(b) was a question that we posed to the draft that
resulted in a change in the provision. The debtors' plan
woul d have required that the debtors be dissolved as a matter
of corporate law on the effective date. Qur experience in
Land Anerica and a nunber of other cases is that there are
frequently intangi ble assets that a debtor has, |ike, for
exanpl e, LLC interests or other investnments that can be | ost
on dissolution. And therefore, it is preferable that the
l'iquidating trustee have the discretion to delay the
di ssolution of the debtors in a liquidating Chapter 11

And that change was accepted by the debtors, and that

change was inportant to the board and Dr. Warnick to maxim ze
recoveries for creditors.
Q And there's another change in 6 -- Section 6.2(b)
pertaining to the allowed fees for professionals enployed by
the estate as well. Was that an inportant change for Dr.
Var ni ck?
A Yeah, the third paragraph that begins with "The
prof essional s", what was attenpted to be done here, really by
debtors' counsel, was to address the ASARCO issue. the Court

is well famliar with the Suprene Court's ASARCO deci si on,

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net




© o0 N o o A~ w NP

N NN N NN R PR R R R R R R R
O D W N P O © O N o 00 M W N B O

Dion Wllians - Direct 105

whereby it was determ ned that the Bankruptcy Code itself does
not permt estate professionals to recover fees on fees or
fees incurred defending objections to their fee applications
and prosecuting fee applications.

The | anguage that was submtted here by debtors' counse
was an attenpt, which | presune was supported by the
conmttee, but it was an attenpt by the estate professionals
to cause the estate and the liquidating trust to bear the cost
of their prosecution of their final fee applications, which
was not a provision permtted by their retention orders. It
Is not a provision that is consistent wwth the Supreme Court's
ASARCO decision. And it was a provision that the board
t hought woul d be obnoxious to the Court and the U S. Trustee.

So the board thought this was an overreach by estate
prof essi onal s, pushed back on the provision very hard, and
this provision was not -- well, our |anguage change was
included in the plan. And the plan does not pernmt estate
prof essionals to recover fees on fees incurred in prosecuting
their final fee applications as a result of Dr. Warnick's
efforts.

Q Now, if you would please flip to Section 6.4(j) and
descri be the changes Dr. Warnick nade to 6.4(j)?

A The change in 6.4(j) related to estimation of reserves,
and the |language that |'mfocusing on specifically is the

deletion that starts at the bottom of page 24 in the bl ackline
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and goes over to the next page. But in substance, the
debtors' draft and subsequent drafts fromthe conmttee wanted
the liquidating trustee, who was expected to be sonmeone who
had never had that position before -- so it was a rookie
liquidating trustee -- to have unfettered discretion to
estimate reserves for disputed clains that mght be the --
| ower than the face amount of the claim

That could result in an underreserve and an
overdi stribution position in the event that the |iquidating
trustee's unfettered estimate was too low. It was inportant
to the board and to Dr. Warnick that the |iquidating trust not
find itself in an underreserve/overdistribution position and
that there be some limtation on the liquidating trustee's
ability to unilaterally estimate reserves at |ower than the
asserted anount of the claim

And the ultimate resolution of this was a conproni se,
whi ch Dr. Warnick was supportive of, which provides in the
final plan that the liquidating trustee can estinmate reserves
only where the asserted face anount of the claim-- can
estimate reserves without a court order, endorsing the
estimate only where the asserted face anmount of the claimis
|l ess than a mllion dollars.

And we thought that was an appropriate conprom se and
would be in the interest of all creditors. And the debtors

and the conmttee agreed.
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Q If you could please turn to Section 8.1 of this docunent?
A Right, 8.1 deals with rejection of executory contracts
and | eases and, in particular, the deletion and the new

| anguage we nade -- we inserted related to insurance policies.
The debtors had a -- the debtors' counsel were proposing a

bl anket statement that the insurance agreenents were not
executory contracts, and therefore not subject to assunption
or rejection. That's not a uniformview anong courts.

As Ms. Speckhart pointed out earlier, the way the plan
was ultimately resolved, it states in the |ast sentence in
this section that, "To the extent an insurance policy or
agreenent is determ ned to be an executory contract, it is
her eby assuned and assigned to and shall vest with the
liquidating trustee.” And the preceding sentence, which was
our addition, which the commttee and debtors accepted and is
also in the final plan, provides that, "Al insurance policies
that were not assigned in connection with the sale are
unaf fected by the plan and renai n enforceable according to
their terns.”

It was inportant to the board and Dr. Warnick that this
pl an not inadvertently do sonething that woul d adversely
i mpact the right of the liquidating trust and other insureds
under the debtors' insurance policies.

Q Now, all of the comrents that we've just gone over that

Dr. Warnick made to this draft of the plan, were those
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coments ainmed at del aying the case or designed solely to
benefit Dr. Warnick?

A O course not. These were designed to maxi m ze
recoveries for all creditors and to expedite those recoveries.
Q And these weren't all the coments that Dr. Warnick ever
provided on any draft of a plan, were they?

A W commented on every draft, and we gave a | ot of
comments, |'msure, at tinmes was annoying to debtors' counsel,
maybe even comm ttee counsel. But our conments were targeted
at benefitting creditors, generally, which would, in addition,
benefit Dr. Warnick as a creditor and as a potentia
litigation defendant.

Q And did you al so comment on the trust agreenment?

A Ve did.

Q Pl ease turn to tab nunber 7. Do you recognize this

docunent ?
A Yes, the first e-mail is a forward for printing purposes.
The second e-nmmil is an e-mail fromM. Fox to counsel for the

debt or and counsel for the other represented directors, dated
Decenber 8, 2015, enclosing McQuireWods' conments on the
debtors' draft liquidating trust agreenment and draft tolling
agr eenent .

MS. SIEG Your Honor, | nove the docunment that's at
tab nunmber 7 into evidence.

THE COURT: Any objection?

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net




© o0 N o o A~ w NP

N NN N NN R PR R R R R R R R
O D W N P O © O N o 00 M W N B O

Dion Wllians - Direct 109

Al right, it's in.

(12/8/ 15 e-mail was hereby received into evidence as Dr.
Warnick's Exhibit 7, as of this date.)
Q Now, you noted sone of the parties copied on this e-nail
were other counsel for the directors. D d you generally
previ ew your conments on agreenents of this nature with
counsel for the other directors before submtting themto
debtors' counsel ?
A W did. We had many calls of just the directors' counse
wi t hout debtors' counsel present to talk about the plan. At
this point in time, in Decenber, the canpaign by M.
Arrowsmth to become the committee counsel's choice for
liquidating trustee was in full bloom And M. Arrowsmth's
bias as relayed to ne by debtor's counsel was to just sinply
accept all the comments that the comm ttee provided.

The board, however, took its fiduciary duties very
seriously and wanted the plan to work, be internally
consi stent, and to expedite and maxi m ze recoveries for
creditors. And we reviewed everything that was provided to

the board very carefully and provided coments to debtors

counsel, which -- many of which ultimately made it into the
pl an.
Q vell, let's --

MR KANOW TZ: (ojection, Your Honor. | nove to
strike self-serving, scandal ous testinmny. W're not -- |I'm
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not going to allowthis record and his testinony, because |I'm
not going to waste tinme cross-examning on every point. It's
noot, and |I'm going to have a bl anket objection that
everything he says is going to be challenged at a |ater date
so that we don't have anot her hearing where this transcript
gets trotted out, because we all know that's been done in the
past with this client and this counsel.

So | nove to strike every unresponsive answer and
every self-serving answer. Thank you.

M5. SIEG  Your Honor, the answer directly addressed
ny question, and | don't think | fully understand the
evidentiary basis for the objection

THE COURT: Well, the evidentiary basis for the
objection is that it was -- contained editorial coments that
per haps went beyond the direct question that was asked.

|'mgoing to sustain the objection. [I'mgoing to
allow you to reask the question, and let's see if we can get a
better answer. How is that?

Q M. Hayes, what is your understanding of debtors
counsel "s reaction to some of the coments and positions taken
by the commttee in this case?

MR. KANOW TZ: (bjection. Hearsay, Your Honor.

MS. SIEG Your Honor, | asked this witness for his
understanding. There's no statement at issue. There's no out

of court, no person --
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THE COURT: Well, let nme ask this question. Wy is
hi s understandi ng of what M. Harbour thought nake any
difference at all?

M5. SIEG It makes a difference to the necessity of
the comments on the plan. It also goes to whether Dr. Warnick
was doi ng nothing but trying to delay this case. This
testinony is directly relevant to refute those issues.

MR. KANOW TZ: Your Honor, nothing is going to
rehabilitate Dr. Warnick's past conduct. Your Honor's rulings
are Your Honor's rulings. This transcript will do nothing to
that. |If -- the plan was a conprom se. There were coments
made; there were coments accepted; there were comments
rejected. This is a continued waste of time. They're trying
to rehabilitate the past. W object.

THE COURT: Ckay. | don't think that his
under st andi ng of M. Harbour's reactions nakes any difference,
so I'mgoing to sustain the objection. Let's nove on and get
into nore of the facts.

Q Let's discuss sone of the specific changes that were made
to this trust agreenent by Dr. Warnick, starting with Section
2. 38.

A Correct. 2.3, which starts on page 4, enunerates the
matters that require the approval of the LTCC, i.e. that the
l'iquidating trustee could not do unilaterally. And Dr.

Warni ck and the board thought that it was inportant in the new
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(h) that the liquidating trust oversight commttee would have
approval rights with respect to fees and expenses of the
l'iquidating trustee professionals. And that was a suggestion
that we nade in the interest of creditors, which made it in
the final trust agreenent.

Q And pl ease turn to Section 5.8(b) and descri be that
change.

A 5.8(b) is the liquidating trustee's indemity. It was

I mportant to the board and Dr. Warnick that the |iquidating
trustee not be indemified for bad faith, willful m sconduct,
reckl ess disregard of duty, crimnal conduct, fraud or self-
dealing. And those exclusions to the liquidating trustee's
indemmi fication are in the final trust agreenent.

Q And pl ease describe the change that was nade to Section

9.2.
A Simlarly, Section 9.2 describes the circunstances under
which the liquidating trustee can be renoved. It was

important to the board and Dr. Warnick that the |iquidating
trustee could be renoved in the event of theft, bad faith,

wi || ful m sconduct, reckless disregard of duty, crimnal
conduct, gross negligence or self-dealing. That would be the
case regardl ess of who the liquidating trust was, and that
coment is -- that change was -- is reflected in the fina
trust agreenent.

Q And how about the change at Section 12.117
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A Wth respect to 12.11, our change was to state that the
|'i qui dating trust agreenent woul d be subordinate to the
Court's confirmation order in the event of any conflict. W
t hought it was disrespectful for the Court and not good
practice for the trust agreenent to trunp an order of the
Court.

Q Now, all of these changes that we've just discussed to
the trust agreenent, those all made it in into the final trust
agreenent ?

A Yes.

Q And did you later receive fromthe debtors the
commttee's markup of the draft plan?

A Yes.

Q And what was your general inpression of the conmttee's
changes to the plan, as a whol e?

A The plan had gotten worse. The comments were internally
i nconsi stent, and there was a lot of work to be done.

Q And did you continue to work with commttee counsel and
debtors' counsel on revisions to the committee' s markup?

A W wor ked through debtors' counsel.

Q Pl ease turn to tab nunber 8. Do you recognize this

docunent ?
A Yes, the first e-mail is a forward for printing purposes.
But the second e-nmail is an e-mail from M. Harbour dated

Decenber 16, 2015, and he was forwarding to the represented
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board directors and all the board nenbers a markup of the
debtors' draft plan that reflected comments from counsel for
the creditors' commttee.
Q I"d like to discuss sone of the specific changes that Dr.
Warni ck made, starting with Section 1.4 -- 1.- -- yeah, let nme
see. Do | have the right one?
A 1.8?

THE COURT: 1.4 is allowed clains.

M5. SIEG It's the enjoined action --

THE WTNESS: W were okay with that one. It's 1.8.
Q It's the -- it's deleted 1.4 on page 7 of the redline.
A Ch, on page 7 of the redline, the definition --

THE COURT: 1.407?

THE W TNESS: 1.40.
A The definition of "enjoined action” was del eted by the
conmttee for reasons that were hard to understand. The
commttee initially did not want to do something conmparable to
what was done in Land America and which was ultimtely done
under this plan, which was to enjoin third party actions that
m ght invade the D&O cover age.
Q And did this change nmake it -- or if you could conpare,
pl ease, this section with the final plan at Section 7.4(b)?
A Rem nd ne what tab is the final plan
Q The final plan is at tab 11. And ny question about

Section 7.4(b) in the final plan is, does it -- did it contain
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t he concept of and enjoined action, notw thstanding the
conmttee's attenpt to delete that inits redline?
A Yes, the concept of enjoined action and tolling
agreenents, which were also deleted by the commttee, which
had nenbers that had pending clains against directors and
officers and therefore could potentially be subject to the
enjoined -- the operation of the enjoined action provision.
Utimtely, the suggestion that we nmade on behal f of Dr.
Warnick and the board was in the final plan, which, to the
commttee's credit, they ultimately supported. But initially,
the nenbers of the commttee apparently did not want to have
third party actions that m ght invade director and officer
coverage to be expressly enjoined under the plan
Q If you could turn back to tab 8 and pick up with the
change that was nmade to Section 1.48? It's on page 8 of the
redline.
A 1.48 was a change we resisted, which was ultimtely
changed in the final plan. But what the committee had done,
the committee had conme up with a concept of an assigning
creditor, whereby a creditor that had a claimagainst third
parties |like Ds&>s could assign that claimto the trust. And
what the definition of "face anounts™ in later provisions in
the committee markup attenpted to acconplish was to have sort
of an arbitrary and noncorrel ative increase in the face anount

of a claimof a creditor that happened to assign the cause of
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action to the trust, irregardl ess of whether there was ever
any recovery of the trust on account of that claimthat was
assigned to the trust.

The board and Dr. Warnick, through us, objected mghtily
to this because we thought this would potentially render the
pl an unconfirmable, could provide a windfall to a creditor
that assigned a claimto the trust that had no val ue but yet
received a noncorrelative fifty percent increase in the face
amount of their claim

And the plan ultimately ended up, | believe, with a
provision that permts the Court to increase a creditor's
cl ai m based on the actual recover that the trust has on
account of the cause of action that that creditor assigned to
the trust. So now, we have a prospect of a correlative
increase in the anount of a creditor's claim but not a total
wi ndf al | .

Q Now, M. Hayes, please flip to Section 1.103. It's a

del eted 1.103 on --

A Ckay.

Q -- page 17.

A On page 17, 1.103 contained the definition of "tolling
agreenent”, which was the quid pro quo for the enjoined action
that a subject of the enjoined action, specifically a director
and officer, simlar to what the Court approved in Land

Anmerica and has been done in other cases, would have to
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execute a tolling agreenent that would toll the statutes of
limtations on those third party clains, but yet let the trust
pursue its D&O clains in the interimso that third parties
woul d not savage the proceeds of the D&0O policies before the
trust could have its turn.

For whatever reason, the conmmttee did not want to use
t hat nechanic and deleted this provision. But ultimately, the
tolling agreenment provision is in the final plan. And we
think that's an inportant facet of this plan that was
Important to the board and Dr. Warnick to maxi mze and
expedite recoveries for creditors.
Q Now, M. Hayes, please flip to Section 5.1 and 5.2
regarding interest on Class 3 and O ass 4 and describe that
change to the Court -- or describe the commttee' s proposed
change and what the significance of it is.
A This -- the treatnment of interest in Casses 3 and 4 and
the introduction of a class of subordinated clainms was a
change that the commttee proposed that rendered the plan
nonconpliant with 1129(a)(7) and Section 726 with respect to
the treatment of interest. Specifically, the |anguage that
the committee drafted provided that the Cass 3 genera
unsecured clains, or GJCs, would receive their -- up to their
princi pal and then would receive interest. And then, Cass 4
woul d receive principal and then coul d receive post-petition

i nt erest.
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W pointed out to debtors' counsel that this needed to be
changed, that under the Sol vent Debtor Doctrine in 1129(a)(7)
and 726, no unsecured creditor can receive post-petition
interest until all unsecured creditors have been paid in full
So the way the plan ended up is not the way the comittee
drafted it. Cass 3 gets principal. Cass 4 gets principal.
Class 3 gets post-petition interest, and then C ass 4 gets
post -petition interest.

And we spent a lot of tinme on the phone with debtors
counsel explaining this issue to them Presumably, they spent
alot of time on the phone with commttee counsel explaining
the issue to conmttee counsel. And this was a change that,
had it not been made, | think could have been a serious
problem for confirmation of the plan.

And there is a subsequent provision in this plan -- |
think it's in Article 9, perhaps 9.6 -- that tal ks about
interest on clainms, where the commttee had al so stated the
Class 3 should get interest before Cass 4 gets principal.
And that was unworkable, and that was changed at the
suggestion of Dr. Warnick and the board.

Q So back in tab 8, please describe for the Court the
commttee's proposed changes in Section 6.4(c) and the
significance of that change. 6.4(c) is -- it's a deleted --
think it's the --

THE COURT: The trust execution section?
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M5. SIEG No, it's actually on -- it's on page 30.
It's new Section 6.4, but the deleted (c).
A Ch, yeah. Well, page 30, new 6.4(c), it's entitled
"Trust Distributions". Wthout getting into the m nutiae of
the | anguage, it was inportant to the board and Dr. Warnick
that the plan obligate the liquidating trustee to make
distributions at |east annually. You see in many plans and
trust agreenents that distributions have to be nmade quarterly.
| nexplicably to us, there was pushback fromthe creditors
conmttee on a requirenent that the |iquidating trustee nake
di stributions at |east annually.

But again, it was inportant to the board and Dr. Warnick
that creditors receive their distributions, as nuch as they
could get, and that they receive themtinely. And we
prevailed on this point in the final plan.

Q And pl ease describe for the Court the significance of the
commttee's proposed change in Section 6.6(c)(21), which is on
page 37 of the redline, regarding reporting to the U S.

Trust ee.

A 6.6(c)(21) addressed the quarterly reporting by the
l'iquidating trustee. The conmttee did not want to file those
reports with the Court or to have to provide themto the U S.
Trustee. The conmttee only wanted to provide those reports
to the LTOC. This was the subject of discussion anong the

board, counsel, and it was inportant to the board and Dr.
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Warni ck that there be sone transparency to what the
l'i quidating trust was doing.

And with some dissatisfaction on the part of debtors
counsel, the board pushed hard on this point. And ultimately,
the plan provides that the quarterly reports will be provided
to the U S. Trustee and filed with the Court publically so any
creditor will have access and it's not going to be sinply
private reporting to the LTOC, as was proposed by the
creditors' commttee.

Q And now, pl ease describe for the Court the significance
of the conmttee's revision to Section 6.6(d) on page 38 of
the redline.

A Right. The second change in 6.6(d) was a deletion by the
commttee of the requirement that the I|iquidating trust
oversight commttee give prior approval of fees and expenses
relating to the liquidating trustee's professionals. At this
point in time, there was a concept of other litigation clains.
Again, this was an issue that was inportant to the board and
Dr. Warnick, that the LTOC, whoever it was conprised of, would
have to approve the liquidating trustee's and his

prof essionals' fees and expenses. And we prevailed on that
poi nt .

Q Now, all of the issues that we've discussed today with
regard to the commttee's changes that Dr. WArnick and the

board resisted, all of the concepts that the commttee had
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proposed that were resisted, those -- the board' s direction
and Dr. Warnick's direction is what is reflected in the fina
plan. Is that right?

A Correct.

MR. KANOW TZ: (bjection, Your Honor.

THE COURT: What is the objection?

MR KANOW TZ: Conclusory statenent. Ask -- but the
questionis -- it's not all -- it's not true. 1It's
concl usory.

THE COURT: And it was a | eadi ng question, okay? Wy
don't you rephrase the question and et M. Hayes say it in
his own words? It would be nuch nore beneficial to the Court.
Q What, if any, of the changes we've di scussed today that
Dr. Warnick and the board resisted fromthe conmttee's draft,
what, if any, of those changes are reflected in the final
pl an?

A Based on ny review, all of the changes that Warnick and
the other directors wanted were in the final confirnmed plan.
Q And now, after having gone through all of Dr. Warnick's
coments on various drafts of the plan and rel ated docunents,
do you agree or disagree with the assertions that Dr. Warnick
did nothing by try to delay this bankruptcy case?

MR KANOW TZ: (bjection, Your Honor. Self-serving
testinony. It has no rel evance whatsoever to the issue at --

| nmean, | --
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THE COURT: \What are we trying to do here?

M5. SIEG  Your Honor, in the objection to both Dr.
Warnick's notice of a fee request, which has already been
resol ved, but significantly, also in the objection to Dr.
Warnick's notion to anend the fee cap, which is at issue with
this testinony, they' ve alleged that increasing the fee cap is
I nappropriate because all Dr. Warnick did was try to delay the
bankruptcy case. And this question is directly relevant to
that issue that they have raised in their pleading.

MR. KANOW TZ: Your Honor, that is not true. They
made a request for a fee. They can tell you what their
services were. They can't rehabilitate thenselves. Al of
this testinmony I"'mgoing to ask to be stricken. And if you
consider it, consider it only with respect to whether or not
the fee cap should be increased. This is a one-sided,
ridi cul ous presentation.

| mean, the fact is, is what we pointed out was Your
Honor's public findings of fact and concl usions of |aw. They
want to challenge that, they can. The confirmation order is
final, so this attenpt at rehabilitation under a hard fought,
fully negotiated plan that was presented to Your Honor on a
full record is just a waste of everybody's tine. And
object, and | ask Your Honor to either strike this entire
testinony or nmake the record only be responsive to the request

to go from 800,000 dollars with no litigation yet -- so it's
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really 4- -- to 1.5.

M5. SIEG  Your Honor, this testinony does relate to
the notion that Your Honor is considering. And you've
adrmoni shed nme before that testinony comes in and whatever
consequence there is, it arises just fromthe fact of the
testinmony. And Your Honor, we do remnd that the -- M.
Kanowi t z opened this hearing telling Your Honor that we're
going to bring to you all of the details about what went on
behi nd doors.

W want you -- a free and open process for Your Honor
to hear about it, and |I'm asking this w tness whether he
agrees with the assertions that have been nmade in the
commttee's objection to the notion that's at issue.

THE COURT: Al right. 1'mgoing to allow you to
answer the -- M. Speckhart.

M5. SPECKHART: Excuse nme, Your Honor. | just want
to point out that pursuant to the ruling that you just made in
connection with the other notion, it is not relevant at all
what we think or what our position is as to whether these fees
were incurred caused delay. That is nowentirely within the
purview of the insurer who's going to make the ultimate
decision up to fee cap

THE COURT: Right, which is 400,000, but they're
asking that the fee cap go up. And so --

M5. SPECKHART: Right, and | would echo M.
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Kanowi tz - -

THE COURT: It's only relevant to the extent that |I'm
going to consider raising the cap.

M5. SPECKHART: Yes, Your Honor.

THE COURT: So I'mgoing to allow himto answer the
questi on.

Do you renmenber what the question was?

THE W TNESS: Your Honor --

MS. SIEG Well --

THE WTNESS: -- it's interesting to be on this side
| do not renenber the question.

THE COURT: Ckay. So would you like to reask the
question?

MS. SIEG | wll.
BY MS. Sl EG
Q Do you agree or disagree with the assertions that Dr.
Warnick did nothing but try to delay this bankruptcy case?
A | absolutely disagree. That assertion is patently false.

THE COURT: Ckay, and | would be shocked if you had
said anything differently.

Al right.
Q Now, M. Hayes, in prior engagenents, not for Dr.
War ni ck, you've had experience defending other clainms nmade
agai nst directors and officers, have you not?

A Yes, | have. Anong the cases where we' ve def ended
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directors and officers is a case called Physi ot herapy

Associ ates, a case called BearingPoint, another matter in
Texas where the suit is not yet filed. So our firmand
nyself, in particular, have significant experience defendi ng
directors and officers.

Q And based on that experience, how nuch do you expect it
woul d cost for an individual director to defend -- in terns of
attorneys' fees, how much would it cost for an individual
director to defend against D&  clains in the amount of 600
mllion dollars, as have been asserted here?

A Based --

MR KANOW TZ: (ojection, Your Honor. There's no
basis for himto opine. D& claims is just anorphous. It
coul d be anyt hi ng.

THE COURT: Well --

M5. SIEG | can --

THE COURT: -- | want a --

M5. SIEG -- reask the question.

THE COURT: -- | want a better foundation raised than
that. | want to know why the dollar anount of a D& claim

shoul d have any bearing on what the fees should be to defend
the claim | nean, wouldn't the nature of the claimbe nore
rel evant to this?

M5. SIEG  Your Honor, | think it's just a fact that

a 10,000 dollar case is --
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THE COURT: No, | want you to --

MS. SIEG -- defended --

THE COURT: That's ny ruling.

M5. SIEG Wwell --

THE COURT: | want you to lay the foundation,
because, otherwise, I'"'mnot going to allow the answer to that
question, because it seenmed to be that it had to do with why
the amount of the claimhad to do sonething -- sonething to do
wth the fees.

Q So M. Hayes, in your experience as a |awer, has it
been -- has it been nore expensive for a defendant to defend a
claimin the amount of 600 mllion than it would be, for
exanple, a claimin the amount of 1 mllion dollars?

A | woul d expect the larger claimto result in nore
expensive litigation.

Q And in this case, given that there has been a 600
mllion-dollar demand by the conmttee, how nmuch do you think
it would cost per director to defend that kind of cause of
action?

A In nmy experience, at a minimum inclusive of |egal fees
and expert expenses, it would be no less than two and a half
mllion dollars per director.

M5. SIEG Thank you, M. Hayes. That's all | have
for this witness, Your Honor.

THE COURT: Any cross-exam nation for this w tness?
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MR KANOW TZ: Yes, Your Honor, but there are two
requests. First, silence is not acquiescence. M. Speckhart
was not here for the entire service of this case, and what M.
Hayes testified to was before her tine frame. It's not
wthin-- it's not without ny contract. | know fully how I
could go on. W're probably days of cross-exam ning, but |'m
not going to do that.

So | ask you just again in connection with the ruling
as to whether it's relevant to the issue of the cap and go no
further or be stricken entirely. And if you' re not going to
strike it entirely, if you're going to relate it just to the
cap, so be it. But silence is not acqui escence, because |I'm
not going to waste this Court's tine or anybody else's tine
going into past history.

THE COURT: Ckay. Well, for purposes of today's
hearing, it's for purposes of the cap. I'mnot going to
strike the testinony. 1'Il allow himto put on -- M. Wrnick
put on his evidence with regard to raising the cap. That's
what it's for.

MR KANOW TZ: And no ot her purpose?

THE COURT: That's exactly right.

MR KANOW TZ: So when he cones --

THE COURT: Because otherw se, there's other
parties --

M5. SIEG You --
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THE COURT: ~-- that haven't been --

MR KANOW TZ: So when he cones and tries to nake a
substantial contribution nmotion -- | just want to be on the
record --

M5. SIEG No.

THE COURT: Oh, no, no, no, no. This has nothing to
do with a substantial contribution nmotion. |'mnot --

MR KANOW TZ: Ckay.

THE COURT. -- going to get sandbagged with that.

MR. KANOW TZ: Ckay, that's --

THE COURT: You understand that, too, right?

MS. SIEG | do understand, and | understand that
ruling about evidentiary issues in a proceeding that's not
bef ore Your Honor today is perhaps not as far as we need to
go. | think the testinony canme in today for purposes of the
nmotion that's at issue. The --

THE COURT: All right.

M5. SIEG -- consequences of it can be determ ned
| ater.

THE COURT: Yeah, well, I'mconsidering it only for
pur poses of the notion that's before ne.

M5. SIEG Thank you, Your Honor.

THE COURT: Ckay.

MR KANOW TZ: Then, | don't need to destroy the

testinony that was self-serving. ['Il let Ms. Speckhart dea
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with the fees that are at issue to raise the cap.

THE COURT: Ckay. And what we're going to do then,
before we do the cross-examnation, we're going to take just a
five-mnute recess. And then, we'll come back and we'll do
t hat .

MR KANOW TZ: Thank you.

THE COURT OFFICER:  All rise.

(Recess from1:01 p.m wuntil 1:09 p.m)

THE COURT OFFICER.  All rise. The Court is nowin
sessi on.

Pl ease be seat ed.

THE COURT: Ms. Speckhart.

M5. SPECKHART: May | proceed, Your Honor?

THE COURT: You may.
CROSS- EXAM NATI ON
BY MS. SPECKHART

Q Good afternoon, M. Hayes.

A Good afternoon.

Q How many McGui reWods | awers are here today?

A ["msorry, you need to --

Q How many McGQui reWods | awers do you have here today with
you?

A Wth ne, there's one.

Q Is M. Hosmer on the phone?

A It looks like he's listen only. |'msure he's --
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How many - -

-- I"'msure he's multitasking.

How many paral egal s do you have?

How many paral egal s does the | aw firm have?
Wth you here today?

One.

What is the hourly rate that you're incurring by having

one paralegal, tw | awers present, and one on the phone?

A
Q

| don't know.

Did you inform M. Wrnick (sic) that you' d be bringing

your entire staff with you today?

M5. SIEG Objection, Your Honor. That calls for

attorney-client privileged informati on. She asked what M.

Hayes told Dr. Warnick in preparation for this hearing.

Q
A
Q
A
Q

THE COURT: I'Ill sustain the objection.
How nmuch bankruptcy experience do you have, M. Hayes?
Since 1992, so twenty-four years.
And you're | ead counsel to M. Warnick in this matter?
Yes.

And you believe that you re well equipped to handle

Warnick's issues in this case?

A

Q
A.
Q

| think I1"ma qualified bankruptcy attorney.
How many billers did you have on this file?
| don't know.

Do your bills not reflect you had fourteen | awers
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billing on this file?
A | don't know whether they do or not. If you want to show
me a docunent, | can read it for you.

Q Okay. You nentioned sonme work that was done by an

attorney naned Shawn Fox?

A | did.
Q Where is Shawn Fox | ocat ed?
A He is in our New York office.
Q And what is his billing rate?
A | don't know. Call him
Q Isn't it true that Shawn Fox bills at $697.50 an hour?
A I --
M5. SIEG  (Objection, Your Honor. The invoices that
Dr. Warnick submtted speak for thenmselves. |If she'd like to

ask the witness what they reflect about M. Fox's hourly rate,
she can do so.

THE COURT: Overruled. He can answer the question if
he knows the answer. |If he doesn't know the answer, then he's
been perfectly capable of saying | don't know.

A | don't know what Shawn's rate is, but I'mconfident his
rate is lower than many of the other attorneys that are

subm tting clainms against the insurance policy.

Q Does M. Fox's rate reflect a New York rate or a Ri chnond
rate?

A Wl l, seeing as how | don't know what his rate is, |
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don't think I can answer the question.

Q Did M. Fox nmake any discounts for this case in respect
to the Richnond jurisdiction as opposed to the New York
jurisdiction?

M5. SIEG  Objection, Your Honor. \Wether M. Fox's
rate was discounted for Dr. Warnick is a matter of attorney
privilege. H s rate is not at issue before the Court, and
what ever kind of discount he got is privileged information.

THE COURT: COverruled. | think he can answer the
question if he knows the answer. | don't think he's going to
be able to answer it, but --

A Well, the -- Ms. Speckhart, we're not submitting to the
Court for approval of paynent of fees fromthe bankruptcy
estate or fromthe liquidating trust. W're not a court
approved professional. The rate that M. Fox is charging is
the rate that's been approved by Al G

Q But you're submitting request for paynent for all of
these rates pursuant to a policy that's property of the
estate; is that correct?

A No, the policy is not property of the estate. Sone
portion of the proceeds nay be.

Q You nentioned that you are approved panel counsel for
AIG is that right?

A McCui reWbods is, yes.

Q Ckay. And have you submitted these invoices to Al G?
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A As you know, we submtted themto AIG on May 26t h.
Q And have they given you a response or approval of
paynment ?

M5. SIEG  Objection, Your Honor. Conmunications
between Al G and Dr. Warnick's counsel are privileged.

THE COURT: Between the insurer --

MS. SIEG Between the insurer and McGuireWods are
privileged. That's why --

THE COURT: On matters of what they're going to pay
on a bill?

MS. SIEG Yes, Your Honor. Discussions between Al G
and his attorneys --

THE COURT: 1'mgoing to overrule that, because |'m
going to want to know what's being paid on the bills.

M5. SIEG  Your Honor, there is a notice provision in
the protocol order that requires the final anmount approved and
paid to be provided to the notice parties. The intervening
di scussi ons between AI G and Dr. Warnick's counsel are
privil eged.

THE COURT: The question was whether or not it'd been
approved.

MS. SIEG Well, excuse ne, | nust have misheard the
questi on.

THE COURT: Ckay.

M5. SIEG But | do object to the extent it calls for
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a content of any conversation between M. Hayes and Al G

THE COURT: Ckay. |If that question gets answered,
t hen you --

M5. SIEG Thank you

THE COURT: ~-- get up and --
BY MS. SPECKHART
Q Has Al G approved paynent on these invoices?
A Qur May 26th fee subm ssion to AIGis under review with
Al G
Q Is it possible that they would deny sone of it?

M5. SIEG (bjection, Your Honor. That calls for
specul ati on.

THE COURT: Sus --

MS. SPECKHART: It goes directly to the cap.

THE COURT: Well, now, | -- it calls for speculation
It's -- anything is possible.
Q Has AIG in the past, denied sone of MCQuireWwods' bills?

M5. SIEG (Objection, Your Honor. Prior denials of
these are not at issue today. All that's at issue is the
notion to increase the cap. W' ve only made one request. The
question is objectionable.

THE COURT: Well, if you' ve only nmade the one
request, then maybe it's -- | don't understand the objection,
to be perfectly honest.

M5. SIEG It's irrelevant, Your Honor.
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MS. SPECKHART: [|'Il nove on, Your Honor

THE COURT: Ckay.
Q So based on your previous testinony that this invoice is
currently under review, you have no idea if the anmount of the
approved fees is going to exceed the 400,000 dollar cap, do
you?
A | think there's a high likelihood -- well, I know for
certain, as | testified to earlier, that our fees in defending
the case are going to be substantially in excess of the 400-
and the 800,000 dollar cap. If you' re asking me, do I think
that AIG in response to our subm ssion for 754,000 dollars,
I's going to approve an anount |ess than 400,000, | think that
is unlikely.
Q Ckay. What coverage is avail abl e under Side A of the
policy?

M5. SIEG (Objection, Your Honor. That asks for a
| egal opi nion.

THE COURT: | think that he's perfectly capabl e of
answering the question. You put the policy into evidence.

MS. SPECKHART: In evidence.

Can | look at the policy?
Yes, please, do.
THE COURT: It was Exhibit 1, if | recall correctly.
THE WTNESS: Thank you

| don't suppose anyone has the ECF page nunber for
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t he coverage section of the D&O policy.

THE COURT: It's on page 1, coverage A, "Individua
Insured", and it's the page 24 of 127.

THE WTNESS: Thank you.

THE COURT: Sonetines, | think I'mthe only person
who' s read the policy.
A Can you repeat the question?
Q Yes. \Wat coverage is available under Side A of the
pol i cy?
A Coverage A says that the D& says that, "The D& coverage
section shall pay the lIoss of an individual insured of the
conpany arising froma clai mmde against such individual
insured for any wongful act of such individual insured,
except when and to the extent the conpany has indemified such
i ndi vi dual insured."”
Q Ckay. Has the conmpany indemified M. Warnick -- Dr.
Var ni ck?
A The conmpany has not paid indemification to Dr. Warnick
on account of the May 26th fee subm ssion, if that's what
you' re aski ng.
Q Ckay. And have you reviewed the definitions present in
t he policy?
A I"mgenerally famliar with the policy.
Q What is the definition of a "clainm under the policy?

A Vell, it's undisputed anong the parties and with the
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carrier that the Rule 2004 notion and the subsequent demand
letters constituted a claimor clains. The definition of
"claint appears to have three subparts. Do you want ne to
read it into the record?

A Actually, I would, if you wouldn't m nd.

Q kay. "'Cdaim neans a witten demand for nonetary or
nonnonetary relief, including any request to toll or waive any
statute of limtations, a civil crimnal admnistrative

regul atory or arbitration proceeding for nonetary or
nonnonetary relief which is commenced by service of a
conplaint or simlar pleading, return of an indictnent,
information, or simlar docunent, in the case of a crimna
proceeding, or receipt or filing of a notice of charges, or a
civil, crimnal, adm nistrative, or regulatory investigation
of an individual insured once such individual insured is
identified in witing by such investigating authority as a
per son agai nst whom a proceedi ng described in definition
2(b)(2) may be commenced, or in the case of an investigation
by the SEC or a simlar state or foreign governnent authority,
after the service of a subpoena upon such individual insured,
or the individual insured is identified in a witten Wlls or
other notice fromthe SEC, or a simlar state or foreign
governnent authority that describes the actual or alleged
violations of laws by such individual insured. The term

"claim shall also include any securities claimand any
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derivative demand. "

Q Ckay. And | think that your prior conmment indicated that
the demand letter that M. Kanowitz transmtted in Cctober of
2015, as well as the 2004 request, were agreed to constitute
claims under the policy?

M5. SIEG Objection. That m sstates his prior

testi nony.
Q ["msorry; would you repeat that so | understand it?
A [t's my understanding that the 2004 notion and the two

demand |l etters are conceded, by the carrier, to constitute a

claim

Q Ckay. |Is that because they were witten demands for
paynment ?

A Vell, I would expect that that's one of the reasons that

the two letters constitute claimns.
Q And when were you engaged by Dr. Warnick?
A W were engaged by Dr. Warnick to assist himin the
bankruptcy in | ate Septenber
Q Ckay. I'mgoing to direct your attention to the pink
pages with your bills.

MR HAYES:. Tab 57

M5. SPECKHART: Yes, M. Hayes.
Q The first entry appears on Septenber 30, 2015, does it
not ?

A Sorry; 1've got -- got to find page 1. There's an entry
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on Septenber 30.

Q Ckay. And what claimdoes this pertain to?

A Vell, | believe on Septenber 29 the 2004 notion was
filed, or on approximately Septenber 29, and the 2004 notion
constitutes either a claimor a notice of circunstance under

t he policy.

Q Okay. And what does anal ysis of issues regarding closing
of True Health sale have to do with the 2004 notion?

M5. SIEG (bjection, Your Honor. To the extent this
question calls for attorney work product or if the answer
woul d reveal the content of attorney-client conmunications, |
woul d instruct the witness not to answer.

MS. SPECKHART: It's their invoices, Your Honor.

THE COURT: | really don't want to get into
attorney-client or work product. | nean, the invoices speak
for thenmselves, to a certain extent. I'mgoing to sustain the
obj ecti on.

MS. SPECKHART: Thank you, Your Honor.

Q Wul d you please turn to the foll owi ng page, beginning
with the third entry for Cctober 2nd, 20157

A The entry by our -- our paral egal, Karen Cain?

Q Yes, just the first part.

A Vell, it says, "research pleadings and articles inpacting
client, .3 hours, and prepare omi bus hearing binder, .4

hour s".

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net




© o0 N o o A~ w NP

N NN N NN R PR R R R R R R R
O D W N P O © O N o 00 M W N B O

Dion WIllianms - Cross 140

Q kay. Can you then read Ms. Cain's entry for the 6th of

Cct ober ?

A "Research pl eadings and articles inpacting client, .1".
Q Wul d you also read her entry for the 7th of October?

A It says the sane thing, .L1.

Q Wul d you read her entry for the 8th of October?

A Vell, | think the docunent speaks for itself, but at our

firm in order to be efficient --

THE COURT: | think the question was whether you
woul d read what it said on the 8th of October.

THE W TNESS: Yeah, | can read it.
A And what we do in our firm to be efficient, rather than
have attorneys readi ng pleadings, as they cone in, we have a
paral egal, at a lower rate, reviewthemand | et the attorneys
know of matters that may inmpact the client.
Q Do you happen to know how nmany tinmes this entry appears
within these bills?
A No i dea.
Q Were you aware that this entry appears 136 tines in these
bills?
A ' mnot aware of that.
Q How frequently do you conmunicate with Dr. Warnick?

M5. SIEG Objection, Your Honor. The frequency with
whi ch - -

THE COURT: Overruled. That's not asking for any
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attorney-client privilege.

M5. SIEG  Your Honor, but the answer to that
question could reveal work product and could lead to the --

THE COURT: | said it was overrul ed.

M5. SIEG Thank you, Your Honor.
A The frequency of my communication with Dr. Warnick varies
dependi ng on what we're working on at the time. The frequency
of ny communication with Dr. Warnick during the plan review
process, which conmenced Novenber 6th, when we first received
a draft fromdebtors' counsel, was fairly regular because Dr.
War ni ck and his counsel were very focused on the plan being a
document that woul d maxi m ze and expedite recoveries for all
creditors.
Q How many times did you talk to Dr. Warnick in Cctober of
20157

M5. SIEG Objection, Your Honor. That calls for
attorney work product. To the extent it's not reflected in
the invoices or to the extent it is reflected in the invoices,
t hey speak for thenselves. Beyond that, | think this question
calls for attorney work product and they reveal the content of
attorney-client communicati on.

THE COURT: Overrul ed again.

| don't remenber.
How about in Novenber?

A If you' re asking nme for a nunber, | don't renenber
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Q If | asked you the sanme question for all the other
nont hs, would you al so not renenber?
A If you ask me how often | speak to nmy wife, | wouldn't
remenber; that's why we record these things in our bills.
Q How frequently did you invoice Dr. Wrnick?
A Qur invoices go to the carrier, subsequent to our
approval as panel counsel, effective as of Septenber 29th.
Q You never sent your bills to Dr. Warnick, did you?
M5. SIEG Objection, Your Honor. The bills are
comuni cation to the client. | would object to the extent
that calls for attorney-client conmunications.

THE COURT: Overruled. The question is whether or

not you've ever sent a bill to Dr. Varnick
A | would think that we have, at |east once, sent a bill to
Dr. Warnick.

Q You nention in your pleadings that Dr. Warnick is not a
weal thy man. |[Is that correct?

M5. SIEG Objection, Your Honor. That goes beyond
the scope of his direct.

THE COURT: I1'mgoing to allow the question. W can
get through this a lot fast, Ms. Sieg, if we could just |let
the examination go on. |If you have real objections, though, I
do want to hear them
A What's the question?

Q What was mny question? You nentioned in your pleadings
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that Dr. Warnick is not a wealthy man, isn't that right?

A | think that may be -- that may have been stated in

pl eadings relating to other matters, other than the matters
before the Court today. And | think |I've stated that
previously fromthe podi um

Q Does Dr. Warnick have the financial wherewithal to cover
your bills in the event that the insurance claimis denied?

M5. SIEG  (Objection, Your Honor, on a nunber of
bases. That certainly calls for the content of
attorney-client comunications, and it's not relevant to the
matter before the Court today.

THE COURT: How is it relevant?

MS. SPECKHART: Your Honor, it goes to bias. This
policy is their only chance of recovering any of their fees,
if their pleadings are to be believed about Dr. Warnick's
financial circunstances.

THE COURT: 1'mgoing to sustain the objection. |
don't think that that's really rel evant.

Q Have you informed Dr. Warnick about what the total anount
outstanding to your firmis on --

M5. SIEG (Objection, Your Honor. Again, that
directly calls for an attorney-client conmunication regarding
what M. Hayes informed Dr. Warnick

MS. SPECKHART: | believe, Your Honor --

THE COURT: In order to be an attorney-client
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comuni cation, it has to be nore than just conmmunication

between an attorney and a client. It also has to be a

communi cation that was intended to be confidential and kept in

confidence. | nean, how can that neet the --

M5. SIEG To the --

THE COURT: -- second standard?

M5. SIEG To the extent his answer woul d be required

to reveal the content of an attorney-

comuni cation, then | object. If he

client privileged

can answer it w thout

reveal ing the content of such a privileged conmuni cation, then

he can answer it.

THE COURT: And you know, |

am confi dent that M.

Hayes could have told nme that hinmself if he needed to. But

I'"mgoing to allow the question, and

obviously I don't want

you to reveal attorney-client conmunications.

A Can you repeat the question?

Q Does Dr. Warnick have any idea that 747,000 dollars has

been incurred on his behalf in this case?

A Well, that's a --

Q Have you invoiced himfor that anount?

A One question at a tine. Wich question do you want me to

answer ?

Q Have you invoiced Dr. Warnick for $747,448.707?

A As | testified to earlier, subsequent to our approval as

panel counsel, effective as of Septenber 29, invoices have
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gone to the carrier. M. -- Dr. Warnick is well aware that
we' ve been active on his behalf. | don't know whether Dr.
Warni ck knows the precise anmount of our bal ance as of today.
Q Okay. Can you explain to ne the reason why your firm
woul d depl oy fourteen billers on this file?

M5. SIEG (bjection, Your Honor. That calls for
attorney work product and it could reveal attorney-client
privil eged comuni cations.

THE COURT: Overrul ed.

M5. SIEG The reasons why M. Hayes mght staff
it --

THE COURT: Still overrul ed.

A Well, there -- there -- | don't know whether fourteen is
the right nunber or not, but there have been periods --

Q You're nore than welcone to count; they're |isted on page
1.

MS. SIEG  Your Honor, | would ask that counsel
pl ease allow the witness to answer the question.

THE COURT: 1'mgoing to give himan opportunity to
answer the question, | promse you.

Pl ease continue, M. Hayes.

A I"mgoing to answer a couple -- couple of ways. Nunber
one, there have been periods where | have been unavail able or
travelling or working on other matters, and col | eagues |ike

Doug Foley or Ms. Sieg or other people have filled in.
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But the other point I would make, in ternms of the vol une
of work, generally, is that, as | nentioned earlier, there
were periods of tine, on the debtors' side of the case, where,
in my judgnent, the board, and only the board, were resisting
t he changes to the plan suggested by the comm ttee because we
t hought they were not in the interest of creditors. And
because of the dynam c where a CRO was effectively chairman of
t he board because he could not be relieved by the board, but
t hat CRO had concl uded qui ckly where his bread woul d be
buttered, and was no longer, sort of, participating in a plan
devel opnent process i ndependent of the conmttee, the board
and their counsel was active in reviewing the plan and trying
to inprove the plan in the interest of creditors.

Q I"msorry; | thought the question that | asked was

explain the reason why you needed fourteen billers on this

file.
A | was explaining the -- the work that we did.
Q Ckay.

MS. SPECKHART: You know, | had intended to take the
wi tness through all of these invoices, to have himexplain to
me why each entry would relate to a claimas defined by the
pol i cy.

THE COURT: | don't think that would be particularly
hel pful .

M5. SPECKHART: No further questions.
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THE COURT: All right.

MS. SPECKHART: Thank you, M. Hayes.

THE COURT:. Does any other party wish to
cross-examne this wtness?

Al right. My this witness step down?

M5. SIEG No further questions for this wtness,
Your Honor.

THE COURT: Al right. M. Hayes, thank you for your
testinony, sir.

THE WTNESS: Thank you.

THE COURT: Al right. Do you have any ot her
evi dence you wish to offer, Ms. Sieg?

M5. SIEG No, Your Honor.

THE COURT: Al right. M. Speckhart, do you wish to
of fer any evi dence?

MS. SPECKHART: No, Your Honor.

THE COURT: Ckay. | will hear your argumnents.

MR HAYES. Your Honor, Dion Hayes, MQuireWods, for
Dr. Warni ck.

Qur argunment is very sinple. For reasons that were
di scussed in the testinmony, we were active, on behalf of Dr.
Warnick, in the pre-confirmation period of this case. And
it's our view that that work was in defense of the claim and
under the policy, we're permtted to be paid for investigation

and defense of the claim And it's undisputed that the 2004
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notion, on Septenber 29, was the first assertion of a claim
wth the two demand letters to follow

We are not, in our fee subm ssion to the carrier,
seeking any fees before the filing of that 2004 notion, even
t hough there was work done for Dr. Warnick, which we think
falls within corporate indemification, that was done for him
in his direct capacity. There's unrefuted evidence in the
record that the cost of defending this 600-mllion-dollar
demand will be no less than 2-and-a-half mllion dollars for
| egal and expert costs.

It's going to be an expert case with issues of
sol vency, reliance on |legal advice is going to be a
significant part of the case fromthe directors' and officers
perspective. And the fact that there is only twenty mllion
in coverage, between the two policies, for the 2012/ 2013 year,
I's just an unhappy circunstance where the |iquidating trustee
apparently wants to sue ten or nore former directors and
of ficers.

But we think that Virginia lawis clear that
bankruptcy cannot nullify the rights that an individua
i nsured has under a director and officer policy. And while a
bankruptcy court can inpose interimsoft caps on the process,
if the carrier agrees that a fee submssion is within the
scope of coverage under the policy, the individual insured is

entitled to receive paynent.
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And we did a lot of work that was not recorded wthin
that 754,000 dol |l ars, worked on by nyself, Ms. Cain, ny
partner, John Barr, on insurance issues. And we have tried to
be economc in what we've submtted to the carrier. And
unfortunately, because of the dynam c that existed pre-
confirmation, between the debtor and the commttee, we had to
do work than you m ght otherw se do representing a director in
a Chapter 11 case.

So the issue before the Court is whether to increase
the soft interimcap for Dr. Warnick fromfour hundred to one-
and-a-half mllion. There was a response filed by M. Ryan's
counsel that just says "me too"; if you' re going to increase
it for Dr. Warnick, please do it for M. Ryan. W don't have
any issue with M. Ryan's cap being increased, but if that
happens today, | think M. Bass needs to buy ne a beer after
the hearing. But we think that the unrefuted evidence woul d
support an increase in the cap for Dr. Warnick to
one-and-a-half mllion. And | think there will ultimately
have to further increases as this litigation proceeds. So
Your Honor, that's the relief that we're seeking.

THE COURT: Al right. | have two questions for you
bef ore you cede the podium First is why are the fee
subm ssi ons that you have, on behalf of Dr. Warnick, so nuch
out of line with the fee subm ssions of all of the other

directors' counsel ?
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MR. HAYES. Because -- and by directors' counsel |
assune you're asking about the current directors' counsel.
The former directors were not involved in the devel opnent of
the plan and things like that. Because, as | testified to,
among the counsel for the directors, MQ@iireWods took the
lead in reviewing the plan, the trust agreenent, the
di scl osure statenent, which we didn't discuss, and also in
revi ew ng various pleadings that were submtted, and we did
nore work than those other law firns.

Now, it was exclusively as Dr. WArnick's attorney,
but | think ny coll eagues -- sone of themare here that
represented other sitting directors -- would say that they
benefitted -- the process benefitted fromthat work, and that
they were on board with the various comments that we were
submtting to debtors' counsel. So we just happened to be
qualified and situated in a way that we ended up doi ng nore
wor k than they did.

THE COURT: Al right. M second question is: why
should | consider this request on a one-off basis? Wy, if |
was going to consider this, wouldn't | take up anending the
protocol order, not only on behalf of your client but on
behal f of all of the other directors as well, and the debtor,
or now the liquidating trust, so that we have sone bal ance as
we go through the process? Because, as you point out, there's

a finite resource, and otherw se we'd be encouragi ng, sort of,
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a race to the courthouse kind of thing, although we don't have
a courthouse here, but you understand what |'m saying. And
that you have some people, such as just -- not to pick on him
but M. Broscious, who's at the |ow end of all of the scale,
tal ki ng about how he's tried to not do certain things, and
ot hers, so that we can maintain sonme sort of equity as we go
t hrough the process.

MR. HAYES. Your Honor, we don't have any opposition
to the capping increase for all the directors and officers.
My honest opinion on that is that what nakes nore sense is
what Judge denn did in MF Gobal, initially, before he
elimnated any soft cap on directors' and officers' clains,
and that is to have an aggregate cap. |If we know that the
primary policy is ten mllion, put an initial aggregate cap
for directors and officers of some nunber, five, seven,
what ever the nunmber is, and sone directors and officers wll
incur nore fees earlier than others, and the carrier is going
to eval uate everyone's fee subm ssion as the policy permts it
to do.

So ny -- you know, this may not be a uniformview
anong all of the directors and officers but ny viewis that
t here should be an aggregate interimsoft cap subject to
nmodi fication for the entire group.

Alternatively, if the Court would prefer to | ook at

adj usting the per capita cap and retaining a per capita cap,
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we don't have any opposition to that, in principle, but I
woul d say that, to the extent it delays the increase in our
cap and permts us to get paid nore slowy, we're being
penal i zed for having made what we think were substanti al
contributions to the process. And we were doing that because
we knew we were going to be a defendant in subsequent
litigation, we wanted creditors to get paid as nuch as they
could and as quickly as they could from ot her sources because
that, coincidentally, would benefit them but also would
benefit Dr. Warnick. So our preference would be that we have
an aggregate, that we do away wth the per capita cap and have
an aggregate soft cap for the directors and officers as a
group.

THE COURT: Al right. Thank you very nuch.

MR. HAYES. Thank you.

MS. SPECKHART: Your Honor, | think it's unfortunate
that you just had to endure what we tried to save you from
this norning. | also think it's unfortunate that you have to
rule on this again when this request has been nade to you now
twice, once in Dr. Warnick's pleading, in advance of the
Decenber 10th hearing, and once at the hearing itself. Both
times you denied Dr. Warnick's request to enlarge the cap to
1.5 mllion dollars, and nothing has changed since then

You ruled two things in your protocol order. Nunber

one, the cap is at 400,000 dollars, subject to a
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sel f-executing enlargenent to 800,000 dollars, in the event
that a conplaint is filed. Nothing has changed since them
There has been no conplaint that would constitute an

addi tional claimunder the policy warranting an enl argenment at
all, let alone one of this size.

You heard M. Hayes testify that Al G has not nade any
decision as to whether to allow these bills; they are under
the current review of the carrier. | would submt to you that
unl ess and until Al G cones back with a decision telling Dr.
Warnick that his fees are allowed up to the cap, this notion
I's absolutely premature and it threatens prejudice to all of
the other D&GCs, including the estate, based on the order of
paynments that's in the policy.

M. Hayes' request that we inpose an aggregate cap on
D& s is equally without nerit because there already is one in
the policy and it's set at four mllion dollars, which sheds
even nore illumnation on why this request, coming frombDr.
Warni ck, on a one-off basis, is so prejudicial. Wy should
Dr. Warnick be treated differently fromall the other D&GCs,
with an extreme advantage, when it was his conduct that Your
Honor found in this case to be vexatious to the process, his
arguments specious in nature, and frivolous at that. W would
submit that unless and until soneone at the carrier comes back
with a positive decision on all of these bills up to the

exi sting cap, Your Honor's order denying all three requests
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for enlargenent should simlarly be denied.

THE COURT: Al right. Thank you. Al right. The
Court has then before it the notion of Dr. Warnick to expand
t he amount of the cap under the protocol order that the Court
has previously entered. The Court is going to take that
matter under advi senent.

Now, | say that; here's what | want to have happen.
I'"'mgoing to, M. Hayes, on a one-off basis, if I"'mforced to
do it, deny your nmotion. I'mnot going to do that today.

What | would |ike to do is have a proposal from everybody
where everyone is included, that would cone, including -- now,
that is the liquidating trust, with a proposal as far as how
we're going to go forward as soon as we're getting into the
litigation phase of this. And when | say this, |I'malso

| ooking at the other side of the table saying | don't want
people's hands artificially tied. It's not fair to be suing
peopl e wi thout being given the latitude of people being able
to defend thensel ves.

There's al so, then, |ooking back at this side of the
table, a lot of fluff in here. Now, you know what |'ve said
about I"'mgoing to let the insurance carrier pay it. If | was
maki ng the decision, it probably would be a |ot different, but
["mnot. I'mgoing to let the insurance carrier nake the
call. 1've said that; I'mnot going back on that ruling

because | do believe that that's the way that this should
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wor k.

But | do want there to be sone sort of an update, if
you will, to our protocol order, where everybody gets to play,
everybody knows what the rules are going to be, everybody
knows the paraneters within which they have in order to be
able to nmount the defenses that are going to need to be
nmounted. So that's what | want everybody to carry away from
this hearing we've just conpl eted, alnost.

Any questions?

UNI DENTI FI ED SPEAKER:  No, Your Honor, and we'll take
the | aboring oar to circulate a proposal and all the D&0s and
their counsel could respond. |It's probably the nost efficient
way of doing it.

THE COURT: Thank you very mnuch.

MR HAYES. | have one question. So the notion is
under advisement. It's not denied. And --

THE COURT: | don't want you to force me to deny the
notion. | would rather have you go and talk with everybody

and cone up with sonething because | would like to see the cap
rai sed, okay, because it is going to be necessary, whether
it's at the point where you testified, | don't know, but | do
want to see sonething that nmakes sense for everybody. That's
what |I'mreally concerned about. And when | say "everybody",
I'"malso tal king about the |iquidating trust.

MR HAYES. | understand. Thank you, Your Honor.
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That's helpful. And just for the record to be clear, because
the carrier reads transcripts, even if its counsel doesn't
cone to hearing or file proofs of claim but we have a
754-mllion-dollar -- I'msorry; thousand dollar subm ssion.
Al though I did --

THE COURT: | was going to say, we just --

MR. HAYES. | did note in one of the pleadings that
soneone had proposed a 400-m | lion-dollar per capita cap which
made ne wonder why we were fighting, but -- and others have a
pendi ng fee request in excess of 400,000, so |I'msure they
have the same question. Wiile the carrier is reviewing fee
requests that exceed the existing interimcap, the carrier
shoul d understand that the Court will consider increasing the
cap, to the extent it becones necessary, because the carrier
happens to approve fees that are in excess of the existing
cap.

THE COURT: Exactly.

MR HAYES. kay.

THE COURT: But | want to -- what | would like to do
is to set a new level so that we don't have to worry about it,
or we can do a newinterimlevel, or whatever everybody
col l ectively comes up with as being a solution that works for
ever ybody.

MR HAYES. So the carrier shouldn't -- okay, that's

all, Your Honor. Thank you.
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THE COURT: Ckay? All right.

Now, | think -- we still have a couple of other
matters we need to tal k about.

M5. SPECKHART: Yes. | wll nove quickly, Your
Honor. This takes us to item nunber 8 on our agenda; that is
the continued pre-trial conference in the True Health
adversary proceeding. W would like, with Your Honor's
perm ssion, to advance that to the July 21st ommi bus heari ng.

THE COURT: W can.

M5. SPECKHART: Thank you, Your Honor.

Al'so noting for the record, the notion for summary
judgnment that we argued | ast week has been also, simlarly,
advanced to July 21st at 10 aam W reflected that on the
agenda for your benefit.

The third-party subpoena notion, as to the United
St at es Departnent of Justice only, has been advanced to the
July 21st, 2016 date. W're still working on sone | anguage
with Ms. Schnergel, but we hope to wap that up in advance of
t he hearing date.

The last matter, and it's a matter of housekeeping, |
believe it's probably tine to secure some new omi bus heari ng
dates. Wuld Your Honor like ne to communicate directly with
your deputy regarding that, or should we set them now?

THE COURT: No, I'd like you to comunicate with ny

courtroom deputy on that, and she's perfectly capabl e of
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handling that. That's probably above ny pay grade.

Now, one thing, though, I want to point out, as far
as housekeeping is concerned, with that July 21 ommi bus
hearing: | would Iike to change the tinme of that hearing to 9
o' clock instead of 10 o' clock because | need to have a hard
stop at 11 o'clock. So we should be guided accordingly. If
there's going to be a substantive notion, or whatever needs to
come on, bring it on early and try to present it in an
expeditious -- | know everybody tries to do that -- manner as
we can. But we're not going to have all day to hear cases
that day just because |'ve got some scheduling conflicts. So
we'll start at 9, and | can definitely give you two hours that
day.

MS. SPECKHART: Your Honor, we will anend the notice
of hearing --

THE COURT: Thank you.

M5. SPECKHART: -- to reflect the time change.

It did occur to me, in respect of Your Honor's ruling
with respect to the D& i nsurance, we do have a pending
out standi ng request that | nentioned, on behalf of Satya,
whose | ast name | have difficulty pronouncing. How would Your
Honor like us to handle that? Qur objection period is today.
Does Your Honor's prior ruling apply, prospectively, to that
request as well?

THE COURT: Yes, it's going to apply to that one as
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well. I'"mnot going to have a different ruling for that
director, and |I don't know what the anount is, or do I know?
I's it above or below the --

MS. SPECKHART: It's about 500,000; it's above the
cap.

THE COURT: So it's above the cap. So | nean, it
woul d be exactly the same. | would like that director to be
included in the protocol, as well as any other directors that
may not be presented here today, who are going to be targets
of any litigation.

M5. SPECKHART: Ckay, Your Honor. We'll note that
for the record. W do appreciate your time today. Thank you
very nuch

THE COURT: Ckay. |Is there any other business we
need to take up in HDL then?

Al right. Thank you all.

MS. SPECKHART: Thank you.

THE COURT: All right.

THE CLERK: All rise. The court is now adjourned.

(Wher eupon t hese proceedi ngs were concl uded at 1:50 PM
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